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Summary: Religious legislation against heretics was an innovation in the Late 
Roman Empire and its enforcement involved great difficulties. The provincial 
governors who, except in the period of the persecution of Christians, had tole
rated religious diversity, were to implement exclusion laws against pagans and 
heretical groups. This paper analyzes the form of interaction between bishops, 
emperors and judges in the issuing and enforcement of the laws against heretics, 
as well as casting light on the relevance of episcopal intervention as a method of 
informing and shaping the imperial will.
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The sixty laws under the inscriptio of the emperors of the Theodosian domus included 
by the compilers of the Codex Theodosianus in title 5 of book 16 demonstrates that 
Theodosius and his successors diligently heeded the requests of the bishops and the 
officials regarding legislation against heretical groups. This figure is only a portion 
of the antiheretical legislation emanating from the Theodosian chancery, since the 
compilation commissioned by Theodosius II followed a selective criterion, inspired 
by the wish to compile only imperial laws which were unquestionably authentic, 
and not all of them were available to the commissioners.1 Yet, if we look into consti-
tutio Cod. Theod. 16.5.65, issued by Theodosius II in May 428 to suppress the insania 
haereticorum, where 23 heretical groups are mentioned by their name, amongst 
them, Arians, Eunomians, Novatians and Manicheans, it can only be concluded 
that antiheretical laws were ineffective as a method of removing any groups which 
did not share the Nicean orthodoxy after 380. In the time of John Chrysostom, the 

1 Vid. T. Honoré, The Making of the Theodosian Code, ZRG 103, 1986, 133–222; J. Harries, The 
Background to the Code, in: J. Harries – I. Wood (eds.), The Theodosian Code. Studies in the  
Imperial Law of Late Antiquity, London 1993, 1–16; J. F. Matthews, The Making of the Text, ibidem,  
19–44; id., Laying Down the Law: a Study of the Theodosian Code, New Haven 2000, 10–84; 
A. J. B. Sirks, The Theodosian Code: A Study, Friedrichsdorf 2007, passim; id., Aspects of Law in 
Late Antiquity, Oxford 2008.
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Novatians had control over three churches in Constantinople proper, if we believe 
Socrates;2 Eunomians, despite their exclusion from the imperial militia in 395 (Cod. 
Theod. 16.5.25), maintained their influence over palace service in 415 (Cod. Theod. 
16.5.58),3 Donatists were still strong in Africa by 4054 and also at that time, Mani
chean groups continued to be active in the two parts of the Empire.5

The little repercussion which antiheretical legislation had in Greek and 
Latin ecclesiastical historiography, even after the publication of the Codex Theo-
dosianus, seems to confirm its limited effectiveness.6 Nor is the struggle against 
heresy a substantial part of the image of the Christian prince drawn by eccle
siastical historians,7 although his attitude in the Arian controversy did have an 
influence on his moral characterization.8

2 Socr. hist. eccl. 2,38, 17–20. 26. 4,9. 5,10,28. 5,20,6. 7,11,6. 7,29,11.
3 Vid. M. V. Escribano Paño, Los emperadores repiensan sus leyes: rectificaciones y revocaciones 
en Codex Theodosianus XVI, 5, in: G. Bonamente – R. Lizzi (eds.), Istituzioni, carismi ed esercizio 
del potere (IV–VI secolo d. C.), Bari 2010, 207–226.
4 Cod. Theod. 16.6.3, 16.6.4, 16.6.5 y 16.5.38. Vid. M. B. S. Shaw, Sacred Violence. African Chris
tians and Sectarian Hatred in the Age of Augustine, Cambridge 2011.
5 Vid. S. N. C. Lieu, Manichaeism in the Later Roman Empire and Medieval China: A Historical 
Survey, Manchester 1985, 154–177; M.  Scopello, Julie, manichéenne d’Antioche (d’après la Vie 
de Porphyre de Marc le diacre, ch. 85–91), AntTard 5, 1997, 187–209; F. Decret, Objectif premier 
vise par Augustin dans ses controverses orales avec les responsables manichéens d’Hippone, in: 
J. Van Oort – O. Wermelinger – G. Wurst (eds.), Augustine and Manichaeism in the Latin West 
(Nag Hammadi and Manichaean Studies 49), Leiden – New York – Köln 2001, 57–66; J. K. Coyle, 
Manichaeism and Its Legacy (Nag Hammadi and Manichaean Studies 69), Leiden – Boston 2009.
6 Vid. R. M. Errington, Christian Accounts of the Religious Legislation of Theodosius I, Klio 79.2, 
1997, 398–443; C. Luibhéid, Theodosius II and Heresy, JEH 15–16, 1964–65, 13–38; P. Allen, The 
Use of Heretics and Heresies in the Greek Church Historians Studies in Socrates and Theodoret, 
in: G. Clarke – B. Croke – A. Emmet Nobbs – R. Mortley (eds.), Reading the Past in Late Antiquity, 
London – New York 1990, 265–285; J. Harries, Sozomen and Eusebius: The Lawyer as Church 
Historian in the Fifth Century, in: Chr. Holdswoorth – T. P. Wiseman (eds.), The Inheritance of 
Historiography, 350–900 (Exeter Studies in History 12), Exeter 1986, 45–52; G. F. Chesnut, The 
Church Historians (I): Socrates, Sozomenus, and Theodoretus, in: G. Marasco (ed.), Greek and 
Roman Historiography in Late Antiquity, Fourth to Sixth Century, Leiden – Boston 2003, 219–254; 
E. I.  Argov, Giving the Heretic a Voice: Philostorgius of Borissus and Greek Ecclesiastical His
toriography, Athenaeum 89, 2001, 497–524; H. Leppin, Heretical Historiography: Philostorgius, 
Studia Patristica 34, 2001, 111–124; B. Jeanjean, Saint Jerôme et l’hérésie (Collection des Études 
Augustiniennes 161), Paris 1999.
7 H. Leppin, Von Constantin dem Großen zu Theodosius II. Das christliche Kaisertum bei den 
Kirchenhistorikern Socrates, Sozomenus und Theodoret (Hypomnemata 104), Göttingen 1996; 
P. Van Nuffelen, Un héritage de paix et de piété. Étude sur les histoires ecclésiastiques de Socrate 
et de Sozomène (Orientalia Lovaniensia Analecta 142), Leuven 2004, 153–156.
8 J.  Bouffartigue, Entre Constantin et Théodose. L‘image incertaine des empereurs chrétiens 
chez leurs coreligionnaires, LEC 75, 2007, 53–66.
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These two facts lead us to consider the much debated issue of the enforce
ment of the laws,9 although the question should not be asked from a quantita
tive but from a qualitative point of view. Hence, it is not the level of enforcement 
of the laws but how they were enforced what must be established, and this 
cannot be separated from the way the imperial will was formed through legal 
provisions. This endeavour is not without its difficulties. An initial obstacle 
in establishing what factors influenced the issuing of a law is what Volterra 
called the text problem and the methodologically unbridgeable hiatus between 
the moment when a law was issued and its inclusion in the Codex.10 Following 
instructions for compilation,11 the commissioners not only selected the texts, 
but also manipulated them in order to meet the recommended levels of clarity 
and brevity. These actions mainly had an effect on the preambles to the laws, 
where the specific motivation of the legislator was declared (occasio legis) as 
well as their scope of action, in cases where the law was a reply to a consulta
tion sent by an official requesting some explanation about previous regulation 
or instructions on how to act with regards to a specific situation, or when the 
emperor tried to deal with a private supplication or with the request for infor
mation from a bishop.

Nevertheless, the regulations included in the codes do provide information 
despite being abridged and summarized. The varied forms of promoting a impe
rial pronouncement can be perceived in the fragments of the oratio addressed 
to the Senate of Rome by Valentinian III in 426 regarding the leges generales, 
included in Codex Iustinianus. Alongside laws given by the emperor spontaneus 
motus, others were in answer to a precatio or dealt with the suggestions made by 
an official in a relatio or were an attempt to resolve a legal dispute (lis mota) or 
to clarify some controversial aspect of a law in regard to which iudex had made 
a consultatio.12 In each case, the drafting of the law involved a long bureaucratic 

9 Vid. C. Humfress, Orthodoxy and the Courts in Late Antiquity, Oxford 2007, 233ss.
10 E. Volterra, Il problema del testo delle costituzioni imperiali, in: Atti II Congresso Int. Socr. 
Ital. di Storia del Diritto II, Firenze 1971, 821–1097; Resumes the same question in id., Intorno alla 
formazione del Codice Teodosiano, BIDR 83, 1980, 109–145.
11 Cod. Theod. 1.1.5.429; 1.1.6.435. 
12 Cod. Iust. 1. 14. 3. Vid. J. Harries, Law and Empire in Late Antiquity, Cambridge 1999, 36–37; 
D. Feissel, Pétitions aux empereurs et formes du rescrit, in: D. Feissel – J. Gascou (eds.), La pétition  
à Byzance (Centre de Recherche d’Histoire et Civilisation de Byzance, Monographies 14), Paris 
2004, 33–52; A. J. B. Sirks, Making a Request to the Emperor: Rescripts in the Roman Empire, in: 
L. De Blois (ed.), Administration, Prosopography and Appointment Policies in the Roman Empire, 
Amsterdam 2001, 121–135. Id., Observations on the Theodosian Code: lex generalis, validity of laws, 
Atti dell’Academia Romanistica Costaniniana 14, 2003, 145–153.
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and consultative process which increased the chances of the consistory and the 
chancery making contributions to the text of the law.13

Laws against heretics issued by the members of the Theodosian dynasty pro 
salute commune and in favour of the utilitas catholicae sacrosanctae ecclesiae14 
were no exception once doctrinal dissidence had become equal to crimen publicum. 
Recent studies have demonstrated that despite the imperative and comminatory  
nature of the language, the severe penal repression and the express will of perpe
tuity, which are constant in antiheretical laws, a great deal of them were passed upon 
petition, in answer to suggestiones or memoranda from officials or requests made by 
bishops. A contextualized analysis of the laws reveals that most arose because of 
specific circumstances, they were almost always limited to the area of jurisdiction 
of the receiver,15 many were subsequently amended and can never be read as coher
ent pieces of a unitary programmatic design. Neither Cunctos populos in 380 (Cod. 
Theod. 16.1.2), nor the prohibition of public debates de religione in 388 (Cod. Theod. 
16.4.2) were intended, in principle, to be enforced outside Constantinople.16

If there is no programmatic consistency in the enactment of antiheretical 
laws neither did their enforcement follow uniform criteria and therefore the 
general question of whether or not antiheretical laws issued by members of the 
Theodosian dinasty were enforced as strictly as could be expected according to 
the language used in them and the punishments which were applicable, should 
be answered depending on casuistry and context. Emperors, heretics, praetorian 
prefects, governors, principales urbium, bishops and private persons made contri
butions not only in the enactment but also in the efficient, partial or null enforce
ment of the rules.17

13 Vid. M. Bianchini, Caso concreto e lex generalis, Per lo studio della tecnica e della politica 
normativa da Costantino a Teodosio II, Milano1979; J. Harries, The Background to the Code, in: 
Harries – Wood (n. 1) 1–16; Ead. (n. 12) 36–55. 
14 Cod. Theod.16.5.47.409. Vid. M. H. Hoeflich, The Concept of „utilitas publica“ in Early Ecclesi
astical Law and Government, ZRG 98, 1981, 36–74.
15 Harries (n. 12) 77–98.
16 Vid. R. M. Errington, Church and State in the First Years of Thedosius I, Chiron 27, 1997, 21–72; 
M. V. Escribano Paño, De his qui super religione contendunt: la constitutio 16,4,2 (388) del Codex 
Theodosianus, AntTard 13, 2005, 265–279; I. Fargnoli, Many Faiths and One Emperor. Remarks 
about the Religious Legislation of Theodosius the Great, RIDA 52, 2005, 147–162; L. Guichard, Des 
lois oppresives? La législation des empereurs chrétiens de haereticis et paganis, in: M. F. Baslez 
(ed.), Chrétiens persecuteurs, Destructions, exclusions, violences religieuses au IVe siécle (Albin 
Michel, Bibliothèque Histoire), Paris 2014, 63–89.
17 Vid. G.  Bonamente, Prefetti del pretorio, vescovi e governatori all’opera nell’aplicare la 
legislazione antipagana, in: L. Di Paola – D. Minutoli (eds.), Poteri centrali e poteri periferici 
nella tarda antichità. Confronti conflitti, Firenze 2007, 13–34.
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The list of prohibitions and penalties applicable to heretics is well known.18 
Besides the possession of churches, prohibitions concerned meetings and reli
gious ceremonies in public and private places; the possibility of ordaining or 
being ordained priests; the freedom to publicly debate de religione, the ability to 
work for the imperial administration, although this specific veto was introduced 
later on and with exceptions.19 With regard to penalties, heretics were consi
dered infamous persons and punished with the loss of both active and passive 
testamentary rights (Manicheans and Eunomians), confiscation of properties, 
corporal punishment, fines, banishment from cities, mainly Rome and Constan
tinople, relegatio and deportatio and, in exceptional cases, the summum suppli-
cium (Manicheans, Donatists and Eunomians). The order to burn any heretical 
codices under the threat of accusing its owners of maleficium decreed in 398 
from Constantinople (Cod. Theod. 16.5.34), is an indication of the amalgama
tion of magic and heresy and of the imperial determination to remove any trace 
of heretics.20 It is evident that not all punishments could be enforced promptly 
and easily and, when applied, they did not always have the expected effect, that 
is, conversion or failing that, the social exclusion or silencing of the heretic.21 
Factors determining the effective enforcement of the laws were political expe
diency, the venality of the iudices, as well as their ignorance, indolence or lack 
of competence, pressures from officials and the changing game of episcopal 
influen ces, biased interpretations and the resulting distortion of the meaning of 
the law,22 the elusive efforts on the part of the heretics and the exceptions to the 
norm which were granted by rescripts.23

18 Vid. L. De Giovanni, Chiesa e stato nel Codice Teodosiano. Saggio sul libro XVI, Napoli 1980, 
81–106; R. Maceratini, Ricerche sullo status giuridico dell’eretico nel diritto romanocristiano e 
nel diritto canonico classico. Da Graziano ad Uguccione, Milano 1994, 69–108; L. Cracco Ruggini, 
Il Codice teodosiano e le eresie, in: J. Aubert – Ph. Blanchard (eds.), Droit, religion et société dans 
le Code Théodosien, Genève 2009, 21–37. 
19 In 395 in the East (Cod. Theod. 16.5.25; 29; 48; 58; 61; 65) and in 408 in the West (Cod. Theod. 
16.5.42). 
20 M. V.  Escribano Paño, Heretical Texts and maleficium in the Codex Theodosianus (CTh. 
16.5.34), in: R. L. Gordon – F. Marco Simón (eds.), Magical Practice in the Latin West (Religions in 
the GraecoRoman World 168), Leiden – Boston 2010, 105–138. 
21 Vid M. V. Escribano Paño, La condamnation au silence des Eunomiens dans les lois du livre 
XVI du Code Théodosien, in: St. Benoist, Mémoire et histoire: les procédures de condamnation 
dans l’antiquité romaine, Metz 2007, 243–266.
22 Cod. Iust. 1. 14. 2. 426.
23 Humfress (n. 9) 243–268; ead., Citizens and Heretics. Late Roman Lawyers on Christian Heresy, in: 
E. Iricinschi – H. M. Zellentin (eds.), Heresy and Identity in Late Antiquity, Tübingen 2008, 128–142; 
M. V. Escribano Paño, The Social Exclusion of Heretics in Codex Theodosianus XVI, in: J. Aubert – 
Ph. Blanchard (eds.), Droit, religion et société dans le Code Théodosien, Genève 2009, 39–66.
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It is my purpose to analyze some of the difficulties which hindered, delayed 
or prevented the enforcement of the Theodosian laws looking primarily into the 
information provided by the constitutiones compiled under the title de haereticis 
of book 16 of Codex Theodosianus.

1  Emperors and iudices
As a principle, the emperor legislated in order to be obeyed. Although both 
Socrates, and Sozomen24 attach a persuasive purpose to the antiheretical legis
lation of Theodosius I, the tenor of the punitive provisions of his laws, when ana
lyzed in sequence, denotes an increasing concern about the effectiveness of the 
regulations: he specifically urged prefects, iudices and principales urbium to put 
into effect the exsecutio legis, including the appropriate procedural instructions 
in the law and established severe penalties against any negligence.

Already in 382, in the second measure against Manicheans (Cod. Theod. 16.5.9),25 
probably as a response to a consultation from the praetorian prefect Florus,26 
the chancery of Theodosius established the summum supplicium and the inex-
piabilis poena for the Manicheans who tried to sidestep the law by pretending 
to be ascetics, in particular, Encratites, Saccophores and Hydroparastates, and 
warned that the slightest sign would suffice to apply this terrible punishment. 
Next, Theodosius urged the prefect of the East to persecute heretics ex officio 
without waiting for an accusation to be made in accordance with the traditional 
procedure. To this end, the prefect had to appoint investigators from amongst his 
officials – det inquisitores –, open his court and accept the reports from indices 
and nuntiatores, sine inuidia delationis, and the effects of the accusation had 
no expiry date. Consequently, a specialized team had to be formed to conduct a 
police hunt for Manicheans and denunciation was accepted, warning the judge 
about the hostility that could arise from the procedure, and giving assurances to 

24 Socr. hist. eccl. 5, 20, 4–5; 7,12,12. Cf. Greg. Naz. De uita sua, 1302–1304.
25 Cf. Cod. Theod. 16.5.7.381. Vid. E. H. Kaden, Die Edikte gegen die Manichäer von Diokletian 
bis Justinian, in: Festschrift Hans Lewald, Basel 1953, 55–68; P. Beskow, The Theodosian Laws 
against Manichaeism (Manichaean Studies), Lund 1988, 1–11; M. V. Escribano Paño, La limitación 
de los derechos testamentarios a los maniqueos en las leyes del Codex Theodosianus 16, 5, 7 (381) 
y 16,5,8 (382), in: Atti dell’Academia Romanistica Costaniniana 18. „Persona“ e persone nella soci
età e nel diritto della Tarda antichità, Perugia 2012, 113–142.
26 s. v. Florus 1, in: PLRE I, 367–368.
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the denouncers – here indices and nuntiatores – that they would not be subject 
to the penalties that Theodosius himself had established against denunciation.27

In this case, the repetition of a law against the same heretical groups is not an 
indication of a failure to enforce it but evidence of the legislator’s determination 
to neutralize any attempts to bypass the law of 381 by the Manicheans and, con
sequently, an indication that heretics feared its enforcement.

One year later, in 383, Theodosius himself, after trying to reach a theological 
consensus between the main heretical leaders in order to pacify the church,28 
issued a strict law against Eunomians, Arians, Macedonians and Apolli narians 
(Cod. Theod. 16.5.12), whose purpose was to evict them from their habitual 
preaching places, to prevent their organization, to limit their freedom of move
ment and to involve public authorities in their persecution. To this end, the prae
torian prefect was ordered to act ex officio, that is, to seek out these heretics in 
every town and place, perquisiti, and, in agreement with the law, banish them 
and repatriate them to the lands they originally came from, ensuring that they 
could not go from place to place or enter towns.

The Theodosian chancery introduced a stipulation in the last provision to 
make certain that the law had the expected effect. Should the members of the 
officia of the governors of the provinces and the principales urbium where the 
meetings took place not enforce the laws with due diligence, they would be sen
tenced and condemned. Finally, in 388, from Stobi and on the eve of his confron
tation with Maximus, Theodosius was once more impelled to limit the freedom 
of assembly of heretics in a constitutio addressed to the prefect of the East. And 
in order to guarantee the effectiveness of the norm – quod ut congruum sortia-
tur effectum –, he ordered Trifolius,29 the praetorian prefect, to appoint reliable 
agents (fidissimi) to arrest and deliver to the iudices anyone who violated the pro
hibition so that the appropriate penalties stated in the law could be applied (Cod. 
Theod. 16.5.15).

The chancery of Theodosius, which was the first to turn religious beliefs into 
legal affairs, had to provide clear instructions on who was to enforce anti heretical 
legislation and how, appointing provincial governors and local authorities as the 

27 Vid. J.  Gaudemet, La repression de la delation au BasEmpire, in: Miscellanea in onore 
di Eugenio Manni 3, Roma 1980, 1065–1083; Y.  Rivière, Les délateurs sous l’empire romain 
(B. E. F. A. R. 311), Paris – Rome 2002, 310–311.
28 Socr. hist. eccl. 5,10,12; 7,12. Vid. M. Wallraff, Il sinodo di tutte le eresie a Costantinopoli (383), 
in: Vescovi e pastori in epoca teodosiana, XXV Incontro di Studiosi dell’Antichità cristiana, II, 
Roma 1997, 271–279.
29 s. v. Trifolius, in: PLRE I, 923.
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highest officials. Imposing Nicenism from the top30 involved a substantial change 
from the recent past and not all the governors could or wished to collaborate with 
the required diligence.

The collusion of judges in charge of implementing antiheretical laws is 
severely condemned in the constitutio promoted by the extremely Christian prae
torian prefect, Rufinus,31 in July 394 (Cod. Theod. 16.5.24). In the absence of Theo
dosius, who had moved to the West to lead the war against Eugenius, the prefect 
of the East may have feared a slackening on the side of the governors in the ful
filment of their duties (ne per coniuentiam iudicantum omniumque, quibus per 
constitutiones paternas super hoc cura mandata, eiusmodi audacia neglegatur et 
crescat). After the death of Theodosius Rufinus himself was forced to issue a law, 
in August 395 (Cod. Theod. 16.10.13), ratifying all the previous laws both regarding 
pagans and heretics and he warned that the fines and punishments established 
by Theodosius would henceforth be applied more severely (nunc acrius exsequen-
dum). Through the lack of codified laws, Theodosius’ absence could be used to 
ignore his antiheretical laws, both by groups of dissidents from Nicenism and by 
the provincial governors. Although the compilers did not include the rule under 
title 10, Rufinus’ greatest concern was the persistence of heretical groups fostered 
by the intentional or accessory failure to act on the part of the governors. Most of 
the law is actually devoted to making a clear warning to those in charge of enfor
cing the laws, specifically mentioning the moderatores prouinciarum, that is, the 
governors and their apparitores, the primates ciuitatum, defensores and curiales. 
The law also alludes to the procuratores of the imperial possessiones where the 
heretics had transferred their meetings in the knowledge that they were excluded 
from confiscation. They were all to suffer the appropriate fines and penalties 
should they allow the violation of the law without applying the corresponding 
punishment. The purpose of the law was, however, to put pressure on the gover
nors to enforce the laws with industria and cautela. Otherwise, they would be 
punished, not just with the usual fines, but they would also have to pay the fines 

30 Vid. K. L.  Noetlichs, Revolution from the Top? Orthodoxy and the Persecution of Heretics 
in Imperial Legislation from Constantine to Justinian, in: C.  Ando – J.  Rüpke (eds.), Religion 
and Law in Classical and Christian Rome (Potsdamer Altertumswissenschaftliche Beiträge 15), 
München 2006, 115–125.
31 s. v. Flavius Rufinus 18, in: PLRE I, 778–781. His support for ascetic and monastic sectors is 
well known. In 392 he turned his palace in Calcedonia into Apostoleion to host the relics of Peter 
and Paul brought from Rome and the organization of the cult was entrusted to monks who came 
from Egypt and were accommodated in a nearby monastery: Callin. V. Hypatii 66; Cf. Pall. Dial. 
47; Laus. 11; Proc. BP 1, 25, 21; Soz. hist. eccl. 8,17,57; Claud. in Ruf. 2, 448. Vid. K. Fitschen, Der 
Praefectus Praetorio Flavius Rufinus. Ein hoher Reichsbeamter als Gestalt der Kirchengeschichte 
zur Zeit der theodosianischen Wende, ZAC 5, 2001, 86–103.
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imposed on the auctores of the crime. The last provision threatens negligent 
officia with the supplicium capitale.32 The severity of the penalties goes beyond 
the legal rhetoric whereby the prince reasserts his authority and also beyond the 
theme of inefficiency, indolence and corruption of the judges, either voluntary or as 
a result of certain pressures or influences, which is plausibly recorded by the anon
ymous author of De rebus bellicis, Ammianus, Libanius, Synesius or Augustine.33 
At a time of profound religious transformation, the legislator tried to make sure 
the laws were neither ignored, disobeyed nor bypassed by intentional collusion, 
corruption, indolence or fear.

Periods of change or vacuums in power were critical in this effect and required 
confirmation of the laws and a coercive reminder to the judges of their duties. 
Similar circumstances to those which occurred in 395 were repeated in 409. The 
law given by Honorius in 409, transmitted in the Collectio Sirmondiana under 
number 14, and extracted in two constitutiones from Codex Theodosianus 16 (Cod. 
Theod. 16.2.31; 16.5.46) constitutio Sirmondiana 14 (409), includes a summary of 
Honorius’ response to African bishops who, after the murder of Stilicho in 408, 
had travelled to the court to request the confirmation of the laws.34 The occasio 
legis was the violence exerted upon the religio christiana and the lack of pun
ishment against its perpetrators because of the coniuentia and fraudulent negli
gence (dissimulatio) of the judges.35 The provision (Cod. Theod. 16.5.46) confirms 
that the laws, in particular those issued by Honorius himself, against Donatists, 
who are mentioned by name, and other heretics and against those who could 
not be persuaded to convert to the cult of Christian communion, namely Jews 
and pagans, would remain fully enforceable and judges are warned that they 
are obliged to ensure their executio. The law ends as it begins, by alluding to 
iudices and threatening them with strict penalties (the loss of their dignitas and 
a more violent reaction which is not specified) should they by coniuentia or ars 
dissimu landi fail to fulfil their duty to enforce the law. In the case of the officium, a 
penalty of 20 pounds of gold was imposed for complicit silence. Finally, members 

32 Vid. K. Rosen, Iudex und Officium. Kollektivstrafe, Kontrolle und Effizienz in der spätantiken 
Provinzialverwaltung, AncSoc 21, 1990, 273–292; A. Laniado, Les amendes collectives des officia 
dans la législation impériale après 438, AncSoc 23, 1992, 83–85.
33 Anonym. de reb. bell. 4; Amm. 30,4,2; Lib. or. 33, 10; 45, 16–17; Synnesius, ep 58; Aug. conf. 
6, 10, 16.
34 E. Hermanowicz, Book Six of Augustine’s De musica and the Episcopal Embassies of 408, 
AugStud 35, 2004, 165–198; Ead., Catholic Bishops and Appeals to the Imperial Court: A Legal 
Study of the Calama Riots in 408, JECS 12, 2004, 483–523.
35 Vid. M. H. Hoeflich, Regulation of Judicial Misconduct from Late Antiquity to the Early Middle 
Ages, Law and History Review 2, 1984, 79–104; R. MacMullen, Judicial Savagery in the Roman 
Empire, Chiron 16, 1986, 147–166; cf. Harries (n. 12) 153–171.
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of municipal councils who concealed acts of violence perpetrated in their own  
cities or territoria were to be punished with deportation and the loss of their 
proper ties. In short, violence against clerics perpetrated by Donatists, heretics, 
Jews, and pagans was to be prosecuted and all the laws against them were 
confirmed as fully enforceable.36

From these laws and other similar ones  – from 395 onwards references to 
the plenissima executio legis as an inescapable obligation for local and provincial 
authorities became increasingly frequent in texts of the laws –, it can be gathered 
that their effectiveness did not rest solely on the imperial decision: it demanded 
the collaboration of the bureaucratic and judicial apparatus, but the judges’ 
scope of action was subject to limitations and conditions.

2  Iudices and heretics
In the first place, the ultimate objective of the laws was to obtain the repentance 
of the heretic by means of persuasion but also through intimidation and fear, 
which could be used by the judges as a dissuading factor.

This can be deduced from two laws of 407 and 425 respectively. The former 
is a law by Honorius addressed to the proconsul of Africa (Cod. Theod. 16, 5.41), 
whose purpose is stated in the preamble: to counteract the perverse thoughts of 
the heretics by appealing to repentance. To this end, forgiveness of the heretics 
is set forth, whether they are Donatists, Manicheans or followers of sacrilegious 
rites of any other belief, with the proviso that they agree to make a confession 
of faith, that is, that they abjure their deviation. According to the text of the law, 
repentance stopped any judicial procedure against the heretic.37

The second, is a law of 425 (Cod. Theod. 16.5.63.425), addressed to the procon
sul of Africa by Theodosius II and Valentinian (Caesar), whereby all the enemies 
of the lex catholica were threatened with proscriptio. These included both heretics, 
schismatics and astrologists,38 either leaders or participants, and the harshness 

36 Vid. M. V.  Escribano Paño, Bishops, Judges and Emperors: CTh 16.2.31 / CTh 16.5.46 / Sirm 14 
(409), in: A. Fear – M. Marcos – J. Fernandez Ubiña (eds.), The Role of the Bishop in Late Antiquity. 
Conflict and Compromise, London 2012, 105–126.
37 Humfress (n. 9) 252.
38 Thus should the superstitiones gentilium mentioned in the text be interpreted as con
vincingly suggested by L.  Desanti, Astrologi: eretici o pagani? Un problema esegetico, Atti 
dell’Academia Romanistica Costaniniana 10, 1995, 687–696. Valens had already defined as 
an error the mathematicus tractatus, clearly alluding to error in the theological sense (Cod. 
Theod. 9.16.8.370? 373?). Vid. L.  Desanti, Sileat omnibus perpetuo diuinandi curiositas,  
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of the measure was justified because if they could not be removed from error by 
reason, they should be persuaded by fear. In order to accentuate this fear that 
should be instilled in them, those who were convicted were warned that they 
would be perpetually deprived of any options of pleas, which was an obvious cur
tailment of their procedural rights and a serious risk of irreversibility if the convic
tion rested on false evidence.39 This intimidating side of the laws is linked to the 
denigrating and defiling vocabulary used to depict heretics that we have analyzed 
in other works.40

In the second place, to implement the law it was necessary to have know
ledge of it, which was not always an easy task, given the number of laws and the 
means and forms of communication within the imperial administration.41

Uncertainty about the applicable law, due to the lack of a unitary code of 
laws was widespread in the 4th century because of the large number of legal 
texts which could be used in court, many of them mutually contradictory and 
not always authentic. The anonymous author of de rebus bellicis42 and Ammia
nus43 lamented the subsequent legal disorder and uncertainty. The difficulties 
surrounding the creation of the Codex Theodosianus demonstrated the state of 
the matter: it took almost 10 years to complete and needed two consecutive com
missions. Theodosius himself makes reference to this previous situation in his 
Novella Theodosiana I, of February 438, which enacted the Code in the Eastern 
part of the Empire, alluding to the large number of existing laws and the scant 
number of iuris periti.44 The 66 antiheretical laws are a clear example of this pro
liferation of rules.

Indovini e sanzioni nel diritto romano, Milano 1990, 269ss; F.  Pergami, La legislazione di 
Valentiniano e Valente (364–375), Milano1993, 307 y 530.
39 On judicial irregularities, Anonym. de reb. bell. 4; Amm. Marc. 30, 4, 2; Ambrosiaster, quaest. 
Vet. Test. 4,2 and Zos. 5,1,1. Vid. MacMullen (n. 35) 147–166; cf. Harries (n. 12) 153–171. 
40 M. V. Escribano Paño, La construction de l’image de l’héretique dans le Code Théodosien XVI, 
in: J.N. Guinot – Fr. Richard (eds.), Empire chrétien et Église aux IVe et Ve siècles: Intégration ou 
„concordat“? Le témoignage du Code Théodosien, Paris 2008, 389–412.
41 Vid. F. Millar, Greek Roman Empire Power and Belief under Theodosius II 408–450 (Sather 
Classical Lectures 64), Berkeley 2006, 7ss.
42 Anonym. de reb. bell. 21. 
43 Amm. 30, 4,11: discidia legum. Vid. M.  Sargenti – G.  Luraschi, La certezza del diritto  
nell’esperienza giuridica romana, Padova 1987; J. F. Matthews, Ammianus on Roman Law and 
Lawyers, in: J. Den Boeft – D. Den Hengst – H. C. Teitler (eds.), Cognitio gestorum: the Historio
graphical Art of Ammianus Marcellinus, Amsterdam 1992, 48–52.
44 Vid. revision of the role of the Nouella Theodosiana I in L. Atzeri, Gesta senatus Romani de 
Theodosiano publicando: il Codice Teodosiano e la sua diffusione ufficiale in Occidente, Berlin 
2008, 172–178.
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On the other hand, difficulties of communication within the administration 
were not a minor obstacle.45 An antipagan law issued in Rome on 15 November 
407 addressed to the praetorian prefect with orders to dispatch it to the gover
nors of the provinces, was published in the forum of Carthage on 5 June of the 
following year.46 As a result of this limitation, laws could be repealed or modified 
without the judges learning of it in time.

Rectifications and exceptions to the rule introduced by rescripts posed further 
difficulties in the correct administration of justice. Although the prevailing legal 
thinking held that nefas est reuocari,47 rectifications and revocations are frequent 
in the imperial legislation, including the norms against heretical groups. The 
extreme case within title 5 of book 16 of the Code is that of the nine laws, two of 
which are implicit, which compile the changing legislation regarding the active 
and passive testamentary rights of the Eunomians between 389 and 415. A con
textualized analysis, which we conducted in another work, reflects the influence 
that bishops, heretics and praetorian prefects had on the changing imperial regu
lations which were partly improvised, contradictory and repetitive48 and, there
fore, difficult to enforce. The influence of the Eunomians in the circles of power 
of Constantinople and its fluctuations depending on the change of the prefect of 
the East, with some confusion and uncertainty at times, as in the period around 
the fall of Fl. Eutolmius Tatianus49 and Rufinus,50 account for the consecutive 
annulment and activation of testamentary rights.

As regards exceptions and the resulting legal uncertainty, by 381 Theodo
sius I, in the constitutio addressed to the prefect Eutropius, where he categorically 
declared that Arians, Eunomians and Manicheans were heretics and ordered the 
churches to be returned a qui nicaenam fidem tenent, cancelled any rescripts that 
Gratian might have previously signed upon request which specifically authorized 

45 R. R. Delmaire, Les porteurs de lettres impériales au BasEmpire, in: J. Desmulliez – Chr. Hoët
Van Cauwenberghe – J. Chr. Jolivet (eds.), L’étude des correspondances dans le monde romain de 
l’Antiquité classique à l’Aniquité tardive. Permanences et mutations, Lille 2010, 137–160.
46 Sirm. 12 (Cod. Theod. 16.5.43 and 16.10.19). 
47 Cod. Theod. 11.1.37.436. Praeteritis, utcumque impetrata sunt, in suo statu manentibus, quo-
niam munificentiam principalem nefas est revocari […].
48 Escribano Paño (n. 3) 207–226. Cf. G. Bassanelli Sommariva, L’imperatore si dà il tempo di 
riflettere, Brevi osservazioni su CTh 9,40,13, Atti dell’Academia Romanistica Costaniniana 10, 
1995, 441–551.
49 s. v. Flavius Eutolmius Tatianus 5, in: PLRE I, 876–877.
50 Was accused of extortion, judicial corruption, sale of offices and treason: Zos. 5, 1; Ioh. 
Ant. Fr. 188; Claud. in Ruf. 1, 176; Eun. Fr. 63; Hier. Ep. 60,16; Oros. hist. adv. pag. 7,37,1. Cf. 
Lib. ep. 1083.
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the continuation of the Arian cult in Illyricum.51 In his turn, Theodosius  II, in 
423, was forced to repeal any uncertain interpretations of the law which excluded 
the Eunominans from the militia, stating that this prohibition did not apply to 
the cohortalini.52 In 428, in the general law against heretics Cod. Theod. 16.5.65, 
he declared that no private privilege could prevail over antiheretical laws (ita ut 
nec speciale quidem beneficium aduersus leges ualeat impetratum). Conversely,  
some years later, in 436, he maintained the validity of the rescripts which  
guaran teed private beneficia and, therefore, exceptions to the norm.53 The Codex 
Theo dosianus provides numerous instances of manoeuvres carried out by litigants, 
lawyers and judges to sway the interpretation of the law to their advantage.54

The inexperience of the judges, in charge of the implementation of the law to 
specific cases, must also be added to these general difficulties. As is well known, 
the judicial function was not assigned to specific magistrates, but it was part of 
the administrative duties which often implied the inadequacy of the officials.55 In 
the absence of codes, judges could seek information in public archives, schools 
of jurists or in private collections of laws kept by private persons. The most direct 
method was, nevertheless, a direct consultation.

In the year 395, after the 19 laws against heresy dictated by Theodosius, 
Aurelianus,56 the proconsul of Asia, who had to try Luciferian Heuresius, made 
a consultation to the chancery of Arcadius on who should be included under the 
vocabulum haeretici. The imperial rescript set forth that any person found devia
ting from the judgement of the catholica religio, even if it was regarding a lesser 
argument, should be considered a heretic and subject to the applicable laws. 
Arcadius’ response to the specific consultation urged the proconsul not to have 
the heretical Heuresius as a bishop (Cod. Theod. 16.5.28.395).

51 Cod. Theod. 16.5.6.381. Vid. analysis and contextualization in M. V. Escribano Paño, Graciano, 
Teodosio y el Ilírico: la constitutio Nullus … locus (CTh. 16,5,6. 381), RIDA 51, 2004, 133–166.
52 Cod. Theod. 16.5.61.423.
53 Cod. Theod. 11.1.37.436. Praeteritis, utcumque impetrata sunt, in suo statu manentibus, quo-
niam munificentiam principalem nefas est revocari […].
54 Humfress (n. 9) 241–254.
55 Vid. G.  Bassanelli Sommariva, Il giudicato penale e la sua esecuzione, Atti dell’Academia 
Romanistica Costaniniana 11, 1996, 41–67; Ch. Roueché, The Functions of the Governor in Late 
Antiquity: Some Observations, AntTard 6, 1998, 31–36; P. Birks, New Ligth on the Roman Legal 
System: The Appointment of Judges, Cambridge Law Journal 47, 1998, 36–60; D. Slootjes, The 
Governor and his Subjects in the Later Roman Empire (Mnemosyne Supplements 275), Leiden –  
Boston 2006, 47–76; L. Di Paola, Il governatore provinciale nel Codice Teodosiano. Contributo 
allo sudio dell’amministrazione periferica, in: S. Crogiez Pétrequin – P. Jaillette (eds.), Société, 
économie, administration dans le Code Théodosien, Lille 2012, 285–309.
56 s. v. Aurelianus 5, in: PLRE I, 129–130.
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Yet, 10 years earlier, in 385, Theodosius had replied to the preces of the 
Luciferian priests, Faustinus and Marcellinus, by means of another rescript 
which is not kept in the Codex Theodosianus, accepting their request not to be 
considered heretical.57 

In their written appeal, the socalled Libellus precum, the fluctuating nature 
of the imperial legislation, which changed upon the request of individuals and 
depending on specific circumstances, becomes apparent: whereas between 356 
and 361 Lucifer of Cagliari was perceived as the champion of Nicene orthodoxy 
and the leader of the antiArian struggle in the West, 25 years later the term 
Luciferian had taken on heretical connotations. The treatment he received by 
the laws demonstrates the interdependence between theology and legisla
tion,58 as well as the uncertainty surrounding the heretical status. Theodosius’ 
decision to support a group of persons who accused Damasus of Rome of being 
tyrannus, praeuaricator and perfidus clearly contradicted the declaration of 
orthodoxy made in the Cunctos populos, which held Damasus as a model (Cod. 
Theod. 16.1.2). The change of criterion demonstrates the prevalence of empiri
cism in the enactment of laws regarding religious matters and the capacity 
which emperors had to take contradictory decisions to suit ecclesiastical stabil
ity and political suitability.

An incident narrated by Socrates in book 7 of his Historia ecclesiastica illus
trates how orthodox or heterodox alienation was not irreversible.59

The event took place in the early days of Theodosius II. Theodosius, the 
bishop of Synnada, in Phrygia Pacatiana, was an active and virulent persecutor of 
heretics in his town, in particular the Macedonians. According to the historian, he 
directly banished them from the town and surrounding areas not because of his 
orthodox zeal but because he sought to appropriate their possessions. In the case 
of the Macedonians he had even used violence: with the help of armed priests, he 
had ordered them to be taken to court in chains. Since he did not have sufficient 
support amongst governors to punish them, he went to Constantinople to request 
from the praetorian prefect, at that time Anthemius,60 orders against the heretics. 
In his absence, Agapetus, the local Macedonian leader, after deliberation with his 
clergy and his followers, decided to embrace the homousíos, that is, the Nicean 

57 Vid. M. V. Escribano Paño, Teodosio I y los heréticos: la aplicación de las leyes en el libellus 
precum, AntTard 16, 2008, 29–43.
58 Vid. Humfress (n. 9) 238–242; A. J. B. Sirks, Instruction in Late Antiquity, The Law and Theology,  
Atti dell’Academia Romanistica Costaniniana 15, 2005, 492–503 on the transfer of methodology 
and contents between law and theology.
59 Socr. hist. eccl. 7, 3, 1–13. Vid. comment by Millar (n. 41) 149–150.
60 PLRE II, 93–95.
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formula. Together, they went to the town and, with majority support, Agapetus 
took the episcopal throne of Synnada and placed the churches of the town under 
his control. When Theodosius returned to Synnada counting on the support of 
the prefect, he learned that he had been ejected from his see. He then returned to 
Constantinople and explained his situation to Bishop Atticus, who advised him 
to withdraw in the name of the common good. Next, Atticus wrote to Agapetus to 
express his acknowledgement of him as the bishop of Synnada.

The episode narrated by Socrates is eloquent from different perspectives. On 
one side, it illustrates the fluid relationship between the bishop and the praeto
rian prefect and the crucial role of the latter in the enactment of laws61 and on the 
other, it describes the context in which governors and local authorities, who were 
to identify heretics, had to act. In the same town there could be different hereti
cal groups organized as churches and with their respective bishops and behind 
any accusation of heresy there could be personal rivalries or economic interests. 
Besides, in some cases, bishops went beyond their duties and applied repressive 
measures using violence. Indeed, from the description of the episode of Theodo
sius in Synnada we can see the essential collaboration of the bishop in the task of 
implementing the laws, in particular in confirming who were to be considered as 
heretics.62 The laws defined as heretics all the groups who departed from Nicean 
orthodoxy, identified them by the name of their visible leader, condemned their 
practices, set forth penalties and ordered the judges to enforce them. However, 
judges were not theologians and they had no means of knowing whether an indi
vidual’s beliefs corresponded to Manes, Arius, Eunomius or Priscillian.

In the past, the method followed by the pagan governor to identify and 
condemn a Christian was his denial to take part in the public sacrifice, a proce
dure which was easily followed. Since the Cunctos populos (Cod. Theod. 16.1.2.380), 

61 Bonamente (n. 17) 13–34. 
62 Vid. E.  Volterra, Appunti intorno all’intervento del vescovo nei processi contro gli eretici,  
BIDR 1, 1934, 453–468. On the duties and activities of the bishop in the lateRoman period 
vid. C. Sotinel, Le personnel épiscopal: Enquête sur la puissance de l’évêque dans la cité, in:  
E. Rebillard – C. Sotinel (eds.), L’évêque dans la cité du IV au V siècle, Image et autorité (Collec
tion de l’Ecole Francaise de Rome 248), Rome 1998, 105–126; R. Lizzi Testa, Privilegi economici e 
definizione di status: il caso del vescovo tardoantico, RAL s. 9. 11, 2000, 55–103; Ead., The Bishop,  
„Vir Venerabilis“: Fiscal Privileges and „Status“ Definition in Late Antiquity, Studia Patristica 34, 
2001, 125–144; Ead., Clerical Hierarchy and Imperial Legislation in Late Antiquity: the Reformed 
Reformers, in: Ch. M.  Bellitto – L. J.  Hamilto (eds.), Reforming the Church before Modernity,  
Farnham 2005, 87–103; C. Rapp, Holy Bishops in Late Antiquity: The Nature of Christian Lead
ership in an Age of Transition (The Transformation of the Classical Heritage 37), Berkeley –  
Los Angeles – London 2005; C. Humfress, Bishops and Lawcourts in Late Antiquity: How Not to 
Make Sense of the Legal Evidence, JECS 19, 2011, 375–400.
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 confirmed in this point by the Episcopis tradi of July 381 (Cod. Theod. 16.1.3.381), the 
communion with certain bishops had been the accepted criterion to differentiate 
the christianus catholicus from the haereticus and, consequently, the bishops were 
exclusively entitled to determine the orthodoxy or heterodoxy of their congregation 
by means of the admission or exclusion from the communio, which does not mean 
that there was always an immediate link between an ecclesiastical condemnation 
and a judicial conviction63 as studied by Van Nuffelen regarding exile.

The legislator’s main concern was to put an end to the organization of the 
heretical group and in particular to eliminate their leaders. But the ecclesiastical 
privileges contemplated in the laws since Constantine onwards could be used to 
avoid secular intervention against heretical bishops.

What could be called the priuilegium fori of the bishops was one of the 
greatest obstacles in the implementation of the antiheretical laws, although 
only convenience dictated when it should be invoked.64 Valentinian I did not 
foresee the consequences of signing the rescript whereby, regarding matters of 
faith, bishops could only be tried by their colleagues without the participation 
of the emperor, in order to relieve the administration of the conflicts resulting 
from the amnesty granted by Julianus to the bishops who had been exiled by 
Constance II. The compilers of the Codex Theodosianus did not include it within 
the imperial laws although we know its contents thanks to Ambrose, who used 
this measure to his advantage in the epistle addressed to Valentinian II in 386 
to avoid appearing before the emperor.65 At the opposite end, one year earlier, 
Priscillian of Avila had challenged the authority of the bishops gathered in the 
Council of Bordeaux and had appealed to the emperor.66

63 On the lack of correlation between an ecclesiastical condemnation and a judicial sanction, 
regarding the exile of bishops, vid P. V.  Nuffelen, Arius, Athanase et les autres: dimensions  
juridiques et politiques du retour d’exil au IV e siècle, in: Ph. Blaudeau (ed.), Exil et relégation. 
Les tribulations du sage et du saint durant l’Antiquité romaine et chrétienne (Ier–Ve s. ap. J.C.), 
Paris 2008, 147–175, 150.
64 A.  Banfi, Habent illi iudices suos. Studi sull’esclusività della giurisdizione ecclesiastica e 
sulle origini del privilegium fori in diritto romano e bizantino, Milan 2005, 1–105.
65 Ambr. epist. 75, 2; Ambr. epist. 75 4 y 5. Vid. M. Sargenti – B. Siola, Normativa imperiale e diritto 
romano negli scritti di s. Ambrogio. Epistulae – De Officiis – Orationes funebres, Milan 1991, 2–12 
y 41 y 54; T. D. Barnes, Valentinian, Auxentius and Ambrose, Historia 51, 2002, 227–237 y R. Lizzi 
Testa, La certatio fra Ambrogio e Mercurino Aussenzio, ovvero a proposito di una deposizione man
cata, en Ambrogio e la sua basilica, Studia Ambrosiana 3, 2009, 39–68.
66 Sulp. Sev. Chron. 2,49,3. Vid. K. Girardet, Trier 385. Der Prozess gegen die Priszillianer, Chiron 
4, 1974, 577–608; M. V. Escribano Paño, Haeretici iure damnati: el proceso de Tréveris contra los 
priscilianistas (385), in: Cristianesimo e specificità regionali nel Mediterraneo latino (sec. IV–VI), 
XXII Incontro di studiosi dell’antichità cristiana, Rome 1994, 393–416.
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As can be inferred from Socrates’ text, many of the antiheretical laws may 
have been promoted by bishops who saw their enforcement as being in their best 
interest, but they also went beyond the limit of a moral condemnation.

Such is the case of the bishop Hydatius of Emerita, after unsuccessfully reques
ting the iudices saeculares to eject Priscillianists from towns, he requested and 
received a specific rescriptum from Gratian contra pseudoepiscopos et Manichaeos67 
which was diligently enforced. Soon afterwards, Priscillian bribed Macedonius, 
the magister officiorum and obtained another rescript whereby the churches were 
returned to the Priscillianists.68 Finally, in 383, Itacius of Ossonoba raised preces 
to usurper Maximus which ended in the trial and conviction of Priscillian and his 
followers in Treveris (385), and Itacius himself, as a bishop, acted as prosecutor in 
the first part of the trial.69

Around the same time, the Libellus precum (LP) presented to Theodosius by 
the Roman priests Faustinus and Marcellinus condemned the perverse and fraudu
lent use of antiheretical laws by prevaricating bishops to evict the Luciferians  
from their churches. The persecutors were fickle bishops who had yielded to the 
imperial demands and shifted their beliefs depending on the Catholic or Arian 
inclination of the corresponding prince, keeping their sees and properties secure 
during the Arian controversy. In other words, they were Nicene bishops at the time 
of Constantine, who had accepted the creed of Rimini established by Constance 
(LP 28),70 returned to orthodoxy under Catholic Jovian (LP 52) and went back to 
compulsory Arianism as dictated by Valens (LP 67),71 and now, in Theodosius’ 

67 Lib. ad Dam. 50,40,1; Sulp. Sev. chron. 2, 47,2; 
68 PLRE I, Macedonius 3, 526. Sulp. Sev. chron.2, 49,2.
69 Sulp. Sev. chron. 2, 51, 1. Vid. M. V. Escribano Paño, Autonomía e identidad en el cristianismo 
hispano (ss. IV–V): conflictos internos y formas de solución, in: A. Sartori – A. Valvo (eds.), Iden
tità e autonomie nel mondo romano occidentale, Milan 2011, 465–492.
70 There was a large number of bishops who renounced their faith and took on Arianism 
under Constance, which contributed to reinforcing the emperor’s impiety. Vid. K. M. Girardet, 
Constance II, Athanase et l’édit d’Arles (353). A própos de la politique religieuse de l’empereur  
Constance II, in: Ch.  Kannengiesser (ed.), Politique et théologie chez Athanase d’Alexandrie 
(Theologie Historique 27), Paris 1974, 63–91; M. T. Gustafson, Lucifer of Cagliari and Constantius 
II: a Study in Religious and Political Power in the Fourth Century, AnnArbor 1994; T. D. Barnes, 
Athanasius and Constantius. Theology and Politics in the Constantinian Empire, Cambridge 
(Mass.) – London 1994; S. Laconi, Il ritratto di Costanzo II nelle pagine di Lucifero di Cagliari, in: 
S. Laconi (ed.), La figura e l’opera di Lucifero di Cagliari (Studia Ephemeridis Augustinianum 75), 
Roma 2001, 29–62; B. Scardigli, Toleranza religiosa di Costanzo II?, in: G. A. Cecconi – Ch. Gabrielli 
(ed.), Politiche religiose nel mondo antico e tardoantico. Poteri e indirizzi forme del controlo, 
idee e prassi di tolleranza (Munera 33), Bari 2011, 275–285.
71 On the religious policy applied by Valens during the Arian dispute, vid. R. Snee, Valens’ Recall 
of the Nicene Exiles and AntiArian propaganda, GRBS 26, 1985, 395–419; N. Lenski, Faillure of 
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time, they had become the champions of the triumphant orthodoxy, and they vio
lently harassed those who had firmly stood by their Nicenism, accusing them of 
being heretics with the support of the antiheretical laws passed by the emperors. 
Those who were pursued belonged to rigorist factions which, following Lucifer 
of Cagliari, had remained loyal to the Nicean creed during the Arian controversy 
without yielding to pressure from the philoArian Roman imperial power and they 
demanded that those who had perverted the course of justice and accepted the 
Homean formula of NikéRiminiConstantinople, be made do public penance and 
therefore be deposed and substituted.

Faustinus and Marcellinus were implicitly condemning the neglect on the 
part of the emperors regarding efficient implementation of the laws, which 
allowed for the use of violence with the backing of the law and the collabora
tion of corrupt judges by act or omission. In his argument, Faustinus mentions 
specific cases of imprisonment, torture and death, giving names and places 
which prove the truthfulness of the reported facts. Thus, the geographical area 
of persecution of the Luciferians, under the protection of the imperial laws, con
cerns churches of both sides of the Empire. He mentions the recorded cases in 
Hispania, Treveris and Rome in the West and those which occurred in Oxyrhinco 
and Eleutheropolis in the East. It is paradigmatic what happened in Rome, where 
the persecutor of the Luciferians was the bishop who had been cited by Theo
dosius in the text of the constitutio Cunctos populos as a model of orthodoxy, 
that is, Damasus.72 In this case, a priest, Macarius, and a bishop, Ephesius, were 
the victims of the persecution. The procedure is similar, but not the outcome. 
In the first case, Damasus had tried to apply to the Luciferians the norms which 
banned the assembly of heretics. Macarius evaded the prohibition and decided to 
convene night vigils in a private house. After uncovering their actions, the priests 
of Damasus barged into the assembly with officiales, dispersed the participants 
and arrested the priest, who was subjected to physical punishment. Afterwards, 
they took Macarius before the judge and accused him of committing a terrible 
crime (ut magni criminis reum). Sub imperiali rescripto, the judge forced the priest, 
using threats, to agree with Damasus and given that Macarius refused to acqui
esce with a perfidious man, he was exiled (LP 78–81).

Empire, Valens and the Roman State in the Fourth Century A. D., Berkeley – Los Angeles – London 
2002, 211–263. 
72 G. Puglisi, Giustizia crimminale e persecuzioni antieretiche (Priscilliano e Ursino, Ambrogio 
e Damaso), SicGymn 43, 1990, 91–137; Ch. Pietri, Damase et Théodose. Communion orthodoxe et 
géographie politique, in: Mélanges Daniélou, Paris 1972, 627–634; M. R. Green, The Supporters of 
the Antipope Ursinus, JThS 22, 1971, 531–538; R. Lizzi Testa, Senatori, popolo, papi. Il governo di 
Roma al tempo dei Valentiniani (Munera 21), Bari 2004, 129–206.
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Before narrating what happened to Ephesius, Faustinus directly accuses 
Damasus of being a tyrant, that is, of abusing his power because he intentionally 
used imperial constitutiones which had been passed against heretics to harass the 
Catholics who had not renounced their faith even under heretic emperors (LP 83). 
In this form of action, Damasus relied on the complicity of the judges who feared 
him. It was precisely the refusal of a judge, Anicius Auchenius Bassus,73 to apply 
against true Catholics laws which had been passed exclusively against heretics 
that saved bishop Ephesius from punishment after having been accused of being 
a Luciferian by Damasus’ followers (LP 84–85).

The two episodes illustrate the necessary collaboration and agreement of the 
bishops, the military and the judges in the enforcement of the antiheretical laws, 
whose exact interpretation rested on complex games of power and influence. But 
they also allow us to discover the strategies of dodging the law carried out by 
the heretics, at times with the acquiescence of public authorities.74 One of these 
was repentance, as set forth by imperial and canonical legislation, by means of 
a profession of faith before the bishop, who was to certify the sincerity of the 
conversion.75 Laws against Manicheans, who were punished with the inability to 
make or receive a will and the subsequent confiscation of properties, included the 
exception for the relatives, as long as they abandoned the heretic infection, since, 
as is claimed in the law issued by Honorius in 407 (Cod. Theod. 16.5.40), against 
Manicheans, Montanists and Priscillianists, he who repents is forgiven (delicti 
enim ueniam paenitentibus damus).76

Concerning Eunomians, they tried sophisticated methods to elude the laws 
which removed their testamentary rights.77 The constitutio Cod. Theod. 16.5.49, 
given by Theodosius II in 410, expressly validates his father’s legislation regar
ding the inability to make or receive a testament for the Eunomians. The text of 
the law reflects the cunning of the heretics in order to take advantage of any legal 
loophole and thus protect their properties, inheritances or donations. Conse
quently, the impossibility of making or receiving donations or wills using fraud 
or deceit is reasserted and only the inheritance ab intestato as provided for by 
traditional laws is accepted.

A complementary law addressed to the comes rerum priuatarum reiterated 
the serious danger posed to the officium by any exception made to the prohibition  

73 s. v. Anicius Auchenius Bassus 11, in: PLRE I, 152–154.
74 Vid. Humfress (n. 23) 128–142 y Escribano Paño (n. 25) 113–142.
75 Cod. Theod. 16.5.41 (407); 5.64 (425); Conc. Carthag. (404), c. 93, Mansi, Nova et amplissima 
collectio, III, col. 795. Vid. Scopello (n. 5) 187–209; Decret (n. 5) 57–66.
76 Cf. Cod. Theod. 16.5.7.381.
77 Escribano Paño (n. 3) 207–226.
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through dissimulatio (Cod. Theod. 16.5.50.410). From the text of the law it can be 
deduced, on the one hand, that the State continued to be determined to avoid 
testaments and donations made between the members of the sect, without dis
regarding the testamentary rights within the family or ignoring the interests of 
the imperial treasury. On the other hand the Eunomians tried to evade the law, 
reclaiming or recovering their properties with the cooperation of members of the 
officium of the comes rerum priuatarum, which was in charge of the confiscation 
procedures and the management of the properties of the emperor and the crown, 
as well as receiving claims over these properties and deciding on such petitions.78 
The law demonstrates the perseverance and success of the Eunomians in their 
determination to circumuenire the auctoritas of the law, inside and outside the 
office, hiding their identity and resorting to subterfuge to avoid prosecution. 

This is attested to by constitutio Cod. Theod. 16.5.58, of 415, the last to be 
included in the Codex regarding the right to make a will, donating and receiving 
donations by the followers of Eunomius. In that year, the chancery of Theodo
sius II once more ordered the confiscation of the domus eunomianorum in Cons
tantinople, expressly confirming the previous legislation against Eunomians 
regarding assemblies, last wills and donations and cancelling any beneficium 
speciale that they may have received, from which it can be gathered that they 
not only applied for exceptions to the norm before the courts but received them. 
Later on, there was a detailed list of banned practices, that is, testaments and 
donations between Eunomians, but at the same time, strategies used by heretics 
to avoid the effects of the law were described: donation through a third person 
and the fictitious sale of their properties.

One of the keys to explain the endurance of the Eunomians and their capa
city to operate economically while eluding the law, leaving aside the uncertainty 
as a result of the changing legislation in this respect, can be found in the last 
provision of the law maintained by the compilers: the prohibition to work for 
the palace administration was not only repeated but also, and for the first time, 
applied also to provincial governments and offices.

This provision confirms that Eunomians continued to have followers and 
support in the highest social spheres and to have powerful persons who were 
close to them, connections which are attested to by Synesius in his epistle 479and 
which are not exclusive to the Eunomians. Besides Priscillian’s contacts in the 
court of Milan, which account for Gratian’s annulment of the rescriptum against 

78 R. Delmaire, Largesses sacrées et res priuata. L’aerarium impérial et son administration du 
IVe au VIe siècle (Collection de l’Ecole Francaise de Rome 121), Paris 1989, 597–701.
79 Synesius epist. 4, 8, 5–9 where he states that the Eunomian missionaries were received in 
houses and estates of great wealth, including the social circle of a provincial governor.
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fake bishops and Manicheans,80 Augustin’s ep. 11* reveals the blood ties between 
the cryptopriscillianists of Tarraconense and the comes Asterius.81

There were yet further obstacles which hindered the enforcement of the laws 
against them. In the case of the Eunomians, we know through Sozomen that for 
a new member of the sect who came from some other place to be accepted to 
pray, they needed to have a letter of recommendation which could identify him as 
sharing the same theological opinion by means of signs used in the letter which 
could only be deciphered by the Eunomians.82

The numerous factions within each of the theological deviations did not facili
tate their persecution either. Suffice it to recall that the penultimate law under 
the title de haereticis, given by Theodosius II in May 428, probably promoted by  
the patriarch of Constantinople, Nestorius, mentions 23 heretical groups. The 
same norm sets forth that not all of them must be punished with the same degree 
of severity. Seven years later, in 435 (Cod. Theod. 16.5.66), the chancery of Theo
dosius created a new category of heretics, the Nestorians (participes nefariae 
sectae Nestorii), which the patriarch of Constantinople could not possibly have 
suspected when, in 428 he addressed the emperor Theodosius II, in his first public 
sermon, asking for help to put an end to heretics on earth. In exchange, he com
mitted himself to giving his support to the emperor and defeating the Persians.83

3  Conclusion
The law in the Late Roman Empire was an intellectual, rhetorical and political 
construct and a means of social control. Despite the inscriptio of the constitutiones 
and the use of imperative verbs (mandamus, decretamus, iubemus, praecipimus) 

80 M. V.  Escribano Paño, La disputa priscilianista: de conuersatio ascética a maleficium, in: 
R. Teja (ed.), Hispania en la Antigüedad Tardía (Munera 19), Bari 2002, 205–231.
81 Aug. ep. 11*, 4 (J.  Divjak [recensuit], Sancti Aurelii Augustini opera. Epistolae ex duobus  
codicibus nuper in lucem prolatae [CSEL 88], Vindobonae 1981, Prolegomena, IX–LXXXIX; Textus  
epistularum, 1–138; Ep 11*, 51–70). Vid. A.M. La Bonnardière, Du nouveau sur le priscillianisme 
(Ep. 11* ), in: Les lettres de Saint Augustin découvertes par Johannes Divjak (Études Augustini
ennes), Paris 1983, 205–214; M. Moreau, Lecture de la Lettre 11* de Consentius à Augustin. Un 
pastiche hagiographique?, ibid., 215–223; J. Wankenne, La correspondance de Consentius avec 
saint Augustin, ibid., 225–242; R. Van Dam, Sheep in Wolves Clothing: The Letters of Consentius 
to Augustine, JEH 37, 1985, 515–553; M. Kulikowski, Fronto, the Bishops, and the Crowd: Episco
pal Justice and Communal Violence in FifthCentury Tarraconensis, EME 11, 2002, 295–320.
82 Soz. hist. eccl. 7, 17, 6–7.
83 Socr. hist. eccl.7, 29, 5.
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some laws issued by the imperial chancery and compiled in book 16 of the Theo
dosian Code, which deals exclusively with religious matters, were not the product 
of unilateral decisions by the chancery nor directly promoted by the emperor, but 
were given after petitions from a party as a response to specific requests. Moreo
ver, an historical contextualization of religious laws through other types of mainly 
historiographical and patristic sources, reveals that their application was deter
mined by the level of cooperation between governors and local authorities. They, 
in turn, operated at specific times and places and therefore a casuistic analysis of 
these laws must be conducted. This paper reveals the form of interaction between 
bishops, emperors and judges in the issuing and enforcement of the laws during 
a period of religious conflict, as well as casting light on the relevance of episco
pal intervention as a method of informing and shaping the imperial will. If there 
is no programmatic consistency in the enactment of antiheretical laws neither 
did their enforcement follow uniform criteria. Hence, the general question of 
whether antiheretical laws given by the members of the Theodosian dynasty were 
enforced or not as strictly as could be expected by the vocabulary used in their 
writing and by the penalties provided by the law, must be answered according to 
casuistry and context. Emperors, heretics, praetorian prefects, governors, princi-
pales urbium, bishops and private persons played a part, not only in the enactment 
but also in the efficient, partial or null enforcement of the regulations. Political 
expediency, appropriateness, ignorance, indolence or lack of skill of the iudices, 
pressures from officials, the changing game of episcopal influences, partial and 
biased interpretations and the resulting distortion of the meaning of the law, the 
evasive efforts of the heretics and the exceptions to the norm obtained by means 
of rescripts determined the effective enforcement of the laws.
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