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CHAPTER THREE

HERETICAL TEXTS AND MALEFICIUM IN THE 
CODEX THEODOSIANUS (CTH. 16.5.34)1

María Victoria Escribano Paño

A famous childhood anecdote recounted by John Chrysostom in Hom-
ily 38, delivered when he was bishop of Constantinople around 400/1,2 
neatly illustrates what Jules Maurice once called “la terreur de la magie 
au IVe siècle” (Maurice 1927). Th e incident took place in Antioch and 
refl ects the climate of fear that reigned in the city between 371 and 
372, under Valens, when a serious but not infrequent administrative 
episode—the embezzlement of funds from the treasury by two pala-
tini—gave rise to an accusation of sorcery that led to maiestas-trials: the 
alleged conspiracy of Th eodorus. Th e trials resulted in mass death-sen-
tences and the burning, in the presence of the judges, of vast numbers 
of codices and piles of books (innumeri codices et acervi voluminum 
multi . . . ut illiciti) suspected of containing magic predictions and spells, 
although most of them, according to Ammianus Marcellinus, our main 
source for this matter,3 were treatises on liberal arts and law books.4 
Denunciation was the crucial factor in the discovery of the ‘guilty’; the 
result was widespread terror. Ammianus sums up the atmosphere in 

1 Th is article is part of the HAR 2008–4355 Research project funded by the DGI-
CYT (Department of Scientifi c and Technical Research) of the Ministry of Education 
and Science, Madrid. 

2 John Chrys., Hom. in Act. 38.5, PG 60, 274–76; cf. Kelly 1995, 25; Tiersch 2002; 
A.M. Hartney, John Chrysostom and the Transformation of the City (London 2004); 
R. Brändle, John Chrysostom: Bishop, Reformer (Sydney 2004). 

3 On the treason trials in Antioch, see Amm. Marc. 29.1.4–2.28; 31.14.8–9; Euna-
pius, VS 7.6.3–7; Zosimus 4.14.1–15.3; Libanius, Or. 1.171–73; Epit. 48.3–4; Philostor-
gius, HE 9.15; Socrates, HE 4.19.1–7; Sozomen, HE 6.35.1–11; John of Antioch., frg. 
184. 2; Chron. a.m. 5865; 5867; Zonaras 13–16; Cedrenus 548. Th e best studies are 
those by Funke 1967; F. Paschoud, Zosime, Histoire nouvelle, 2.2 (Paris 1979) 356–62, 
nn. 129–32; J.F. Matthews, Th e Roman Empire of Ammianus (London 1989) 204–228; 
Wiebe 1995, 86–168; also T.D. Barnes, Ammianus Marcellinus and the Representation 
of Historical Reality (Ithaca NY 1998).

4 Amm. Marc. 29.1.41: Deinde congesti innumeri codices, et acervi voluminum 
multi, sub conspectu iudicum concremati sunt, ex domibus eruti variis ut illiciti, ad 
leniendam caesorum invidiam, cum essent plerique liberalium disciplinarum indices 
variarum et iuris. 
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the city, overrun with soldiers searching for incriminating books, in 
the chilling phrase horror pervaserat universos (29.1.27).

It was against this backdrop of fear of denunciation and summary 
execution that John experienced the incident that he was to recall 
thirty years later. He was on his way with a friend to a martyrium 
situated on the outskirts of the city by the river, when his companion 
saw an object fl oating on the water:

At fi rst he thought it was a piece of linen, but when he got nearer he 
realised that it was a codex and he bent down to pick it up. As for me, I 
was happy to claim my part of the fi nd. “Let’s see what it is,” he said, but 
when he opened it he saw that it contained magic symbols. Just then, a 
soldier came by. My friend hid the codex in my clothes and we left  the 
scene, scared out of our wits. Who would have believed us, in fact, if we 
had said that we had found and pulled this book out of the river, when 
everyone was being arrested under suspicion? We dared not throw it 
away or destroy it for fear of being seen. In the end, God helped us get 
rid of it, and thus we rid ourselves of the greatest of perils.

Hom. in Act. 38.5

In sharing this personal experience with his congregation, Chrysos-
tom’s intention was to show them the eff ectiveness of divine provi-
dence, but also to warn them—innocent and guilty alike—of the 
dangers of practising magic. Deep down, he wanted to frighten them 
with the realisation that the possession of a suspicious codex could 
lead to charges of sorcery.

Th e John Chrysostom who had himself experienced the terror of 
magic and the fear of being discovered with an illicit codex was court 
bishop in Constantinople—he had been enthroned a few days before, 
on 26th February 3985—when, on 4th March 398, the emperor Arca-
dius, advised by his powerful praepositus sacri cubiculi, the eunuch 
Eutropius,6 the person who had brought about John’s transfer and 

5 So Socrates, HE 6.2. Th e Constantinople calendar (or synaxarion) gives the date 
as 15th December 397: cf. H. Delehaye (ed.), Synaxarium ecclesiae Constantinopolita-
nae, Propylaeum ad Acta SS. Nouembris (Brussels 1900) 312f. Most historians accept 
Socrates’ date because of his habitual accuracy: G. Dagron, Naissance d’une capitale. 
Constantinople et ses institutions de 330 à 452 (Paris 1974) 464–65; K.G. Holum 
 Th eodosian Empresses. Women and Imperial Dominion in Late Antiquity (Berkeley 
1982) 57. 

6 Although, according to Claudian (In Eutropium, 1.229–234), Eutropius did prac-
tise law, he was not a qualifi ed jurist. Nevertheless, he was a decisive infl uence in the 
legislation issued during his period of offi  ce, and we know from Philostorgius (HE 
11.5) that he was the driving force behind the law mentioned here. Tony Honoré 
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consecration as bishop of Constantinople,7 signed a law under which 
the writings of heretics, in this case the Eunomians, were rendered 
legally equivalent to magical codices, and thus condemned to be burnt; 
their possession was classifi ed as malefi cium, punishable by death. Th e 
measure reads as follows:

CTh .16.5.34: Idem aa. Eutychiano praefecto praetorio. Eunomianae 
superstitionis clerici seu Montanistae consortio vel conversatione civita-
tum universarum adque urbium expellantur. Qui si forte in rure degentes 
aut populum congregare aut aliquos probabuntur inire conventus, per-
petuo deportentur, procuratore possessionis ultima animadversione 
punito, domino possessione privando, in qua his consciis ac tacentibus 
infausti damnatique conventus probabuntur agitati. Si vero in quali-
bet post publicatam sollemniter iussionem urbe deprehensi aut aliquam 
celebrandae superstitionis gratia ingressi domum probabuntur, et ipsi 
ademptis bonis ultima animadversione plectantur et domus, in qua ea 
sorte, qua dictum est, ingressi nec statim a domino dominave domus 
expulsi ac proditi fuerint, fi sco sine dilatione societur. Codices sane eorum 
scelerum omnium doctrinam ac materiam continentes summa sagacitate 
mox quaeri ac prodi exerta auctoritate mandamus sub aspectibus iudi-
cantum incendio mox cremandos. Ex quibus si qui forte aliquid qualibet 
occasione vel fraude occultasse nec prodidisse convincitur, sciat se velut 
noxiorum codicum et malefi cii crimine conscribtorum retentatorem capite 

identifi es the quaestor in charge of the formalisation of laws between 396 and 399 as 
an expert in iuris scientia (Honoré 1995). However, the fact that this quaestor was 
responsible for the style of the constitutio CTh . 16.5.34 (398)—which Honoré does 
not analyse—does not mean that he was the intellectual inspiration of its content. See 
comments on Honoré’s method in J. Harries, Th e Roman Imperial Quaestor from 
Constantine to Th eodosius II, JRS 78 (1988) 148–72, esp. 150–52 and the sharp criti-
cisms by G. De Bonfi ls, Considerazione sui quaestores e la questura tardoantica. Un 
confronto con Th e Law in the Crisis of Empire di T. Honoré, SDHI 66 (2000) 289f. On 
the power of Eutropius, see Zosimus, NH 5.9.2; 11.1; 12.1; Pallad., Dial. 5.53; Euna-
pius fr. 69; Claudian, In Eutrop. 1.105; cf. in general A. Cameron, Claudian, Poetry 
and Propaganda at the Court of Honorius (Oxford 1970) 124–55; G. Albert, Goten in 
Konstantinopel. Untersuchungen zur öströmischen Geschichte um das Jahr 400 n. Chr. 
(Paderborn 1984) 38–46; J.H.W. Liebeschuetz, Barbarians and Bishops. Army, Church 
and State in the Age of Arcadius and Chrysostom (Oxford 1991) 89–110; A. Cameron 
and J. Long with L. Sherry, Barbarians and Politics at the Court of Arcadius (Berke-
ley 1993) 6–8, 115–19, 227–30; F. De Martino, Ordo senatorius nel tardo impero e 
eunuchi di corte, Parola del Passato 289 (1996) 311–19; H. Scholten, Der Eunuch in 
Kaisernähe. Zur politischen und sozialen Bedeutung des praepositus sacri cubiculi im 
4. und 5. Jahrhundert n. Chr. (Frankfurt a.M. 1995); D. Schlinkert, Ordo Senatorius 
und Nobilitas. Die Konstitution des Senatsadels in der Spätantike (Stuttgart 1996) 
266–70; E. Burrell, Claudian’s In Eutropium liber alter. Fiction and History, Latomus 
62 (2003) 110–38. 

7 Pallad., Dial. 5; cf. Socrates, HE 6.2; Sozomen, HE 8.2. For the various explana-
tions, see Kelly 1995, 105 and Tiersch 2002, 35. 
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esse plectendum. Dat. IIII non mart. Constantinopoli Honorio a. IIII et 
Eutychiano conss. (398 mart. 4).

Th e clergy of the Eunomian or Montanist superstition are to be expelled 
from association and human relationships in all communities and cities. 
Th ose who stay in the country and can be proved to have summoned the 
people or taken part in meetings shall be banished for life; if it is shown 
that the steward and owner of the property wherein the outrageous and 
damnable meetings took place knew about them, and said nothing, they 
shall be punished, the steward severely and the owner with the confi sca-
tion of his property.

Anyone who, following the formal publication of this order, is arrested 
in any city for having been shown to have entered a domus to celebrate a 
superstition, shall have their goods confi scated and shall be put to death. 
As for the domus which they entered for this purpose, if they have not 
been expelled and handed over by the owner, it shall be expropriated by 
the prosecutor immediately.

We order in the exercise of authority that the codices that contain 
the doctrine and subject matter of all their crimes be searched for thor-
oughly and handed over for them to be burnt immediately under the 
supervision of the judges. In the event that anyone is convicted for hav-
ing hidden and not surrendered any of these works for whatever reason, 
or with criminal intent, he should know that he shall be put to death for 
possessing harmful codices classed as criminal malefi cium.

Th ree comments may be made here. Firstly, constitutio CTh  16.5.34 
is the most serious measure taken to repress the Eunomians (the 
mention of the Montanists is incidental, judging from what may be 
deduced from information provided by Philostorgius, our main source 
regarding the sect). It was also the fi rst time that a constitutio equated 
the possession of heretical books with the crimen of sorcery.8 Secondly, 
it forms part of a wider process, the use of law to threaten, intimidate, 
dissuade, even terrorise alleged religious dissidents; it represents in 
fact the fi rst explicit association in a legal context between magic and 
heresy (it is clear for example that in 302, the probable date of the 

8 HE 11.5 attributes to Eutropius personally the order to burn the works of Euno-
mius aft er his death. Th e reference to the Montanists, who appear now for the fi rst 
time in a law, was merely an attempt to add a certain credibility to the association 
proposed, as the prophetism of the followers of Montanus was well known in Asia 
Minor. Th ey do not appear again in legal texts until 410, when they are linked to the 
Priscillianists (CTh . 16.5.48, 410 febr. 21). On the Montanists, see V.E. Hirschmann, 
Horrenda Secta. Untersuchungen zum frühchristlichen Montanismus und seinen Ver-
bindungen zur paganen Religion Phrygiens (Stuttgart 2005).
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rescript of Diocletian against the Manichaeans,9 the legal category of 
heretic did not exist).10 Th irdly, this legal provision is an example of the 
deliberate use of legal precedent in the framing of legislation: in view 
of the thematic, semantic and penal parallels between our law and the 
formulation of the penalty for possession of libri magicae artis in the 
Pauline Sentences (Paul. Sent. 5.23.18 = FIRA2 3 p. 410), I believe that 
in formulating the punishment the draft smen of the scrinia were con-
sciously drawing upon the commentaries of the third-century jurist.

My intention here is to set the law in its historical and juridical con-
text in terms of these three perspectives. My argument is that Eutropius 
aimed to frighten the Eunomians by making use of the performativ-
ity and coercion inherent in legal language. It was their infi ltration 
of the sacrum cubiculum and the central administrative departments 
under the powerful magister offi  ciorum, that is, of the three scrinia, the 
dreaded agentes in rebus, and the scholae palatinae (the palace guard),11 
and their ability to stir up the people, together with ineff ectiveness of 
previous legislation—harsh though it was—that account for the deci-
sion to frame the new version of the law in these terms.

1. Th e Context of the Law

Th is is the longest of the eleven chapters of CTh . 16: its sixty-six con-
stitutions far exceed the twenty-fi ve under the heading de paganis, 
sacrifi cis et templis, for example (although aft er 313 there were fewer 
heretics than followers of traditional cults). To these sixty-six we may 
add those in other chapters that deal directly or indirectly with her-
etics.12 From this we may rightly conclude not only that heresy was 

 9 See S. Corcoran, Th e Empire of the Tetrarchs. Imperial Pronouncements and Gov-
ernment A.D. 284–324 (Oxford 1996) 135. Besides 302, there are three other possible 
candidates, 287, 297 and 307, since there is evidence for the imperial presence in 
Alexandria in all three years. Th e arguments in favour of 302 are given by T.D. Barnes, 
Th e New Empire of Diocletian and Constantine (Cambridge MA and London 1982) 
55 n. 41. 

10 On the formalisation of the legal category of heretic aft er Constantine and the 
procedures used, see Humfress 2000; also R. Maceratini, Ricerche sullo status giuridico 
dell’eretico nel diritto romano-cristiano e nel diritto canonico-classico (da Graziano ad 
Uguccione) (Padua 1994) 23–108. 

11 CTh . 16.5.29 (395 nov. 24). On these roles of the magister offi  ciorum, see C. Kelly, 
Ruling the Later Roman Empire (Cambridge MA and London 2004) 39f., 57f., 162f.

12 See K.L. Noetlichs, Die gesetzgeberischen Massnahmen der christlichen Kaiser des 
4. Jhdts. gegen Häretiker, Heiden und Juden (Cologne 1971); R. Delmaire,  Introduction, 
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one of the favourite themes of imperial legislation but also that the 
compilers of the Codex intended it to be the main topic of the book. 
Moreover, a major characteristic of the book is its repeated use of 
derogatory and vilifying language.13 Th e illicit in the sphere of religion 
at Rome had traditionally been constituted by terms such as nefas, sce-
lus, pollutio, sacrilegium, superstitio, perfi dia, furor.14 As antonyms of 
the concept pietas, they had served to blacken those who acted against 
the claimed public good in a religious or moral context. All now re-
appear to describe the fi gure of the heretic, thereby turning him into 
the epitome of moral evil. We may take it that Th eodosius himself was 
primarily responsible for this; his Christian predecessors had mainly 
issued legislation directed towards the governance of the Church and 
control of ecclesiastical personnel,15 whereas the Th eodosian scrinia 
were responsible for nineteen of the sixty-six laws making up the de 
haereticis chapter.16

in Les lois religieuses des empereurs romains de Constantin à Th éodose II, 1: Code Th éo-
dosien, Livre XVI (Paris 2005) 37–52.

13 See F. Zuccotti, Follia e ragione tra diritto pagano e mondo cristiano, AARC 8 
(1990) 271–307; id., Furor haereticorum. Studi sul trattamento giuridico della follia e 
sulla persecuzione della eterodossia religiosa nella legislazione del tardo impero romano 
(Milan 1992); H. Zisner, Religio, Secta, haeresis in den Häresiegesetzen des Codex Th e-
odosianus (16.5.1.66) von 438, in M. Hutter, W. Klein and U. Vollmer (eds.) Hairesis. 
Festchrift  für Karl Hoheisel zum 65. Geburtstag. Jahrbuch für Antike und Christentum, 
Ergänzungsband 34 (2002) 215–19.

14 J. Scheid, Le délit religieux dans la Rome tardo-républicaine, in AA.VV., Le délit 
religieux dans la cité antique (Rome 1981) 117–71. 

15 See D. Gemmiti, La chiesa privilegiata nel Codice Teodosiano. Vescovo, clero 
e monaci: aspetti emblematici (Naples and Rome 1991); R. Klein, Th eodosius der 
Große und die christliche Kirche, Eos 82 (1994) 85–121; R. Lizzi, Privilegi economici 
e defi nizione di status: il caso del vescovo tardoantico, Rendiconti Accademia Nazio-
nale dei Lincei9 11 (2000) 55–103; ead., Clerical Hierarchy and Imperial Legislation in 
Late Antiquity: Th e Reformed Reformers, in Ch.M. Bellito and L.I. Hamilton (eds.), 
Reforming the Church before Modernity, Patterns, Problems and Approaches (Alder-
shot 2005) 87–103. 

16 On the anti-heretical legislation of Th eodosius I see e.g. A. Ehrhardt, Th e First 
Two Years of the Emperor Th eodosius I, JHE 15 (1964) 1–17; G. Barone-Adesi, Primi 
tentativi di Teodosio il Grande per l’unità religiosa dell’Impero, AARC 3 (1979) 49–55; 
D. Vera, Teodosio I tra religione e politica: i rifl essi della crisi gotica dopo Adriano-
poli, AARC 6 (1986) 223–39, esp. 226; R. Lizzi, La politica religiosa di Teodosio I. 
Miti storiografi ci e realtà storica, Rendiconti della Classe di Scienze Morali, Storiche e 
Filologiche dell’ Accademia dei Lincei9 7 (1996) 323–61; R.M. Errington, Church and 
State in the First Years of Th eodosius I, Chiron 27 (1997) 21–72; id. 1997; Leppin 2003, 
35–86. See also M.V. Escribano, Graciano, Teodosio y el Ilírico: la constitutio Nullus 
(locus) haereticis (CTh . 16.5.6. 381), RIDA 51 (2004) 133–66; ead. 2005. 
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Th eodosius had already outlined the intellectual, moral and reli-
gious profi le of the heretic in a constitutio of 381 CE (CTh . 16.5.6); 
the trope subsequently reappears in his later ordinances, and those of 
his successors (Escribano 2008).17 To this end, he adopted an insistent 
legal rhetoric of intimidation and marginalisation, aiming thereby to 
frighten the heretics themselves and instil fear of being even remotely 
associated with them. Indeed, by representing heretical dissidence as 
a criminal contagion, the work of irrational monsters possessed by 
the devil, the laws suggested that state intervention was imperative if 
such off enders were to be prevented from contaminating or under-
mining the social order.18 Th ey must be excluded from the city,19 or 
punished with deportation, exile, confi scation of their goods, and pub-
lic  disgrace.20

Th e number and tenor of these laws might suggest that Th eodo-
sius I was a zealous persecutor of heretics.21 Th e historian Sozomen, 
however, who had had a legal training, was familiar with the Codex 
Th eodosianus, and included an analysis of the laws in his writings,22 

17 V.R. Charrow, J.A. Crandall and R.P. Charrow, Characteristics and Functions 
of Legal Language, in R. Kitredge and J. Lehrberger (eds.), Sub-language: Studies of 
Language in Restricted Semantic Domains (Berlin and New York 1982) 175–90. 

18 Gratian had used the terms furor and uirus to refer to the Donatists in 377 (CTh . 
16.6.2, 377 oct. 17). 

19 H.O. Maier, Th e Topography of Heresy and Dissent in Late Fourth-Century 
Rome, Historia 44 (1995) 231–49; see also M.P. Baccari, Comunione e cittadinanza. 
A proposito della posizione giuridica di eretici, apostati, giudei e pagani secondo i 
codici di Teodosio II e Giustiniano I, SDHI 57 (1991) 264–96; ead., Cittadini, popoli 
e communione nella legislazione dei secoli IV–VI (Torino 1996); M.V. Escribano, El 
exilio del herético en el s. IV d. C. Fundamentos jurídicos e ideológicos, in F. Marco, 
F. Pina and J. Remesal (eds.), Vivir en tierra extraña: emigración e integración cultural 
en el mundo antiguo (Barcelona 2004) 255–72.

20 See the critical apparatus in Escribano 2008. 
21 J. Ernesti, Princeps christianus und Kaiser aller Römer: Th eodosius der Große im 

Lichte zeitgenössischer Quellen (Paderborn and Munich 1998); cf. H. Leppin, Von Con-
stantin dem Grossen zu Th eodosius II. Das christliche Kaisertum bei den Kirchenhisto-
rikern Socrates, Sozomenus und Th eodoret (Göttingen 1996); K. Gross-Albenhausen, 
Imperator christianissimus. Der Christliche Kaiser bei Ambrosius und Johannes Chrysos-
tomus (Frankfurt a.M. 1999). 

22 Cf. Errington 1997. A comparative analysis of Sozomen and Socrates is to be 
found in T. Urbainczyk, Observations on the Diff erences between the Church His-
tories of Socrates and Sozomen, Historia 46 (1997) 355–73. On Sozomen’s activity 
as a lawyer in Constantinople while the Codex Th eodosianus was being compiled, see 
J. Harries, Sozomen and Eusebius: Th e Lawyer as Church Historian in the Fift h Cen-
tury, in C. Holdsworth and T.P. Wiseman (eds.), Th e Inheritance of Historiography, 
350–900 (Exeter 1986) 45–52; G.F. Chesnut, Th e First Christian Histories. Eusebius, 
Socrates, Sozomen, Th eodoret and Evagrius (Paris 1986) 199f.; H. Leppin, Th e Church 



112 maría victoria escribano paño

suggests that this is far from the truth. He distinguishes between the 
strictness of the laws and their actual application: Th eodosius was 
simply using the laws as a means to instil fear. Referring to the law 
proclaimed by Th eodosius aft er the Council “of all the heresies” in 
383,23 he comments that, although heavy penalties were laid down in 
the laws—exile and the stigma of public disgrace—he did not always 
have them carried out: the emperor did not really mean to persecute 
his subjects, just frighten them so that they would convert spontane-
ously to orthodoxy.24

I believe this to be the most plausible explanation of the discrepancy 
between repressive rhetoric and enforcement, and the repeated prom-
ulgation within a short space of time of measures whose force was 
practically identical. Th e point becomes explicit in a law proclaimed 
in 425,25 which threatened with proscriptio all enemies of the lex catho-
lica, the same treatment being meted out to heretics, schismatics and 
astrologers,26 whether leaders or followers. Th e harshness of the mea-
sure was justifi ed by pointing out that if they could not be led away 
from error by reason, then they should be by fear: ut ab errore per-
fi  diae, si ratione retrahi nequeunt, saltem terrore revocentur. And in 
order to maximise this fear, it was expressly stated that those found 
guilty would be permanently deprived of any possibility of appeal, 
which meant an obvious reduction in their procedural rights.

Historians (I): Socrates, Sozomen, and Th eodoretus, in G. Marasco (ed.), Greek and 
Roman Historiography in Late Antiquity, Fourth to Sixth Century (Leyden 2003) 
219–54.

23 Socrates, HE 5.10.2 devotes more space to this than to the council of Constan-
tinople in 381, cf. M. Wallraff , Der Kirchenhistoriker Sokrates. Untersuchungen zu 
Geschichtsdarstellung, Methode und Person (diss. Heidelberg 1996) 309–17. On the 
meeting, see idem, Il sinodo di tutte le eresie a Costantinopoli (383), in AA.VV. 1997, 
271–79. 

24 Sozomen, HE 7.12.12. Th e laws he refers to are CTh  16.5.11 (383 iul. 25); 12. (383 
dec. 3) and 13 (384 ian. 21). See further the historical analysis in Escribano 2008.

25 CTh . 16.5.63: Idem A. et Caesaris Georgio proconsuli Africae. Omnes haereses 
omnesque perfi dias, omnia schismata superstitionesque gentilium, omnes catholicae legi 
inimicos insectamur errores. Si quos vero . . ., haec quoque clementiae nostrae statuta 
poena comitetur et noverint sacrilegae superstitionis auctores participes conscios pro-
scriptione plectendos, ut ab errore perfi diae, si ratione retrahi nequeunt, saltem terrore 
revocentur et universo supplicationum aditu in perpetuum denegato criminibus debita 
severitate plectantur. Et cetera. Dat. prid. non. aug. Aquileiae d. n. Th eodosio a. XI et 
Valentiniano caes. conss. (425 iul. 6 vel aug. 4).

26 Th is is the interpretation of the phrase superstitiones gentilium convincingly pro-
posed by Desanti 1995. Valens had previously defi ned the mathematicus tractatus as 
an error, with clear reference to error in the theological sense (CTh . 9.16.8, 370 or 373 
dec. 12); cf. Desanti 1990, 269f.; F. Pergami, La legislazione di Valentiniano e Valente 
(364–375) (Milan 1993) 307 and 530.
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Th e law to which this paper is devoted falls between the earlier 
Th eodosian laws and this constitutio of 425, both chronologically and 
in CTh . It was essentially the work of the eunuch Eutropius, the prae-
positus sacri cubiculi of Arcadius, who was the dominant fi gure in the 
Eastern court aft er the fall of Rufi nus.27 Addressed to the praetorian 
prefect of the East, Eutychianus,28 its purpose was made clear in the 
very fi rst sentence: to cut the Eunomians off  from all human contact 
and thus deprive them of their social infl uence. Th is had been Th eo-
dosius’ aim since 381.29

Eunomius,30 a pupil of Aetius the Syrian31 and bishop of Cyzicus 
since 360, became the leader of the adherents of his master’s ultrasu-
bordinationist Christology aft er Aetius’ death in 366. Th is was one of 
the most radical views in the context of fourth-century doctrinal con-
troversies, claiming that the Son was in his essence incommensurable 
with the Father. His theological opponents, who included the most 
eminent representatives of Nicenism in the East, Basil of Caesarea, 
Gregory of Nyssa and Gregory of Nazianzus,32 used the adjective ano-
moios to characterize this doctrine.33

27 Philostorgius, HE 11.5; cf. n. 8 above.
28 PLRE 1, s.v. Flavius Eutychianus 5. 
29 CTh . 16.5.6 (381 ian. 10). Th eodosius was indeed the fi rst to refer to the fol-

lowers of Eunomius as Eunomians. For a detailed analysis of his penal repression of 
the heresy, see M.V. Escribano, Intolerancia y exilio. Las leyes teodosianas contra los 
eunomianos, Klio 89 (2006) 184–208.

30 On his origins (he worked as a tachygrapher and teacher, and had his fi rst 
contact with the Arian controversy in Constantinople and Antioch, before moving 
to Alexandria), career and thought, see Vaggione 1987 and 2000. On the history of 
the Anomoian/Anomean controversy, see E. Cavalcanti, Studi Eunomiani, OCA 202 
(1976) 1–147; Kopecek 1979; Hanson 1988, 594–636; also P. Rousseau, Basil of Cae-
sarea (Berkeley 1994) 93–132. 

31 On the career and thought of Aetius and the formation of the neo-Arian eccle-
siastical party, see Kopecek 1979, 1: 61–298, esp. 227–297, where he analyses Aetius’ 
Syntagmation (published in 359) as well as the use he made of the terms ἀγέννητος 
(ingenerate) and ἀγένητος(uncreated). 

32 On the redefi nition of Nicenism by the Cappadocian theologians in dispute with 
the Homoousians, but above all with neo-Arianism, see Hanson 1988, 676–737; also 
J. Bernardi, La prédication des Pères cappadociens: Le prédicateur et son auditoire 
(Paris 1968); R. Van Dam, Emperors, Bishops and Friends in Late Antique Cappado-
cia, JTh S 37 (1986) 53–76; R. Pouchet, Basile le Grand et son univers d’amis d’après sa 
correspondence: Une stratégie de communion (Rome 1992); R. Van Dam, Families and 
Friends in Late Roman Cappadocia (University Park 2003).

33 Aetius managed to write the Syntagmation without ever using the terms ἀνόµοιον 
or ἑτερούσιον. His preferred locution was τὸ ἐν οὐσίᾳ ἀσύγκριτον, that which is in 
its essence incommensurable. See L.R. Wickham, Aetius and the Doctrine of Divine 
Ingeneracy, Studia Patristica 11 (1972) 259–63; idem, Th e Syntagmation of Aetius the 
Anomean, JTh S 19 (1968) 532–69 and Kopecek 1979, 1: 210. Philostorgius, an admirer 



114 maría victoria escribano paño

However, the danger the ‘neo-Arians’ posed to society34 arose not 
so much from their Christology as from Eunomius’ skill in captur-
ing minds, due to his mastery of the art of eristic argument35 and 
his remarkable dialectic and persuasive skills.36 His method of direct 
confrontation and his theological arguments fascinated his audiences 
and involved the lower classes in public debate, thereby upsetting the 
tacit rules of the dialectical agon, which reserved such disputes to the 
elite. Indeed, according to Gregory of Nazianzus in his Th eological Dis-
courses, particularly in Oratio 31, the neo-Arians were one of the most 
dynamic groups in Constantinople both before and aft er the arrival of 
Th eodosius in November 380.37 Th ey not only controlled the agora in 
Constantinople, however: they were organised as a separate church, 
with active bishops in all the cities of the East38 and were involved in 
diligent missionary activity.39 Eunomius and his followers were thus 
perceived to be threatening the social order.40

of Aetius and his thought, and well-versed in the subject, states that although he was 
accused of teaching ἀνόµοιον, it was not ἀνόµοιος but ἑτερούσιος that was the key 
word in his doctrine (HE 4.12; 5.11–2.), cf. Th eodoret, HE 2.23. See further Hanson 
1988, 598–601f.; Vaggione 1987, 174f.

34 Th e name “neo-Arians” was coined by Albertz 1909, and adopted by e.g. Kopecek 
1979 and Hanson 1988. M. Simonetti, La crisi ariana nel IV secolo (Rome 1975) 229ff . 
calls them Anomoians/Anomoeans. Lim 1995, 111 n. 11 calls them Anomoeans for 
the period prior to 381 and Eunomians aft erwards.

35 Socrates, HE 2.35; Sozomen, HE 6.26. 
36 J. de Ghellink, Quelques appréciations de la dialectique d’Aristote durant les con-

fl its trinitaires du IVe siècle, RHE 26 (1930) 5–42.
37 Greg. Naz., Or. 31.30. In Or. 27, he attacks the neo-Arian passion for talking 

about God to produce verbose debate among the crowd in the agora, and even in the 
private women’s quarters. Th is had caused a culture of debate to overtake Constanti-
nople, cf. F.W. Norris, Gregory Nazianzen’s Opponents in Oration 31, in R.C. Gregg, 
(ed.), Arianism: Historical and Th eological Reassessments. Papers from the Ninth Inter-
national Conference on Patristic Studies. Patristic Monograph Series 11 (Cambridge 
MA 1985) 321–26. Sozomen, HE 7.6.3 indirectly confi rms the point when he describes 
the eff orts of the Empress Flacilla, driven by pro-Nicene zeal, to prevent Th eodosius 
from meeting Eunomius, for fear of the latter’s powers of debate. 

38 Protected by Julian, the neo-Arians held their fi rst council in Constantinople 
c. 361, which culminated in the consecration of Aetius as bishop, cf. Kopecek 1979, 
2: 414–22. 

39 As pointed out by Greg. Naz. in Or. 27, where he says that neo-Arians brought 
up theological issues everywhere, be it in markets, banquets or festivals in Constanti-
nople. Th eir weapons were not simply dialectical syllogisms; they also made use of an 
eff ective repertory of texts taken from the Scriptures (Or. 30). 

40 See R. Lim, Religious Disputation and Social Disorder in Late Antiquity, Historia 
44 (1995) 205–31.
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It is this social notoriety, rather than the sheer number of his adher-
ents, that explains why Eunomius had already suff ered four periods 
of exile before 379,41 and also why, from 381, Th eodosius singled his 
followers out in his campaign to stamp out dissenters from Nicen-
ism. Th e historian Socrates, who claims with some implausibility that 
Th eodosius’ attitude to heretics was generally conciliatory, emphasises 
that Eunomians were excepted from this policy of tolerance (Socrates, 
HE 5.20.4f.). Besides demonising them from that point onwards in 
the terms I have already noted,42 Th eodosius tried to drive them away 
from their habitual preaching locations, hinder their organisation43 
and commit the public authorities and the ciues to persecuting them 
through the promulgation of successive laws. Th ese measures prohib-
ited their meetings in cities, the countryside and uillae, as well as the 
holding of religious ceremonies and the ordination of priests. In 383 a 
further measure directed that properties where illicit assemblies were 
held were to be confi scated; Eunomians were to be repatriated to their 
places of origin, with a clause that restricted their freedom of move-
ment; furthermore, Th eodosius introduced the procedure of inquisitio, 
encouraged denunciation, and threatened to infl ict the same punish-
ments on any provincial governors and decurions who might have 
been lax in complying with the laws.44

41 Mainly because his theology enjoyed minority acceptance in the see and never 
received Christian imperial patronage, in spite of his repeated attempts to gain entry 
to court circles. Without the necessary ecclesiastical and political support, he was 
forced to compete with successive majority theologies. For a detailed analysis, see 
M.V. Escribano, Intolerancia religiosa y marginación geográfi ca en el s. IV d. C.: los 
exilios de Eunomio de Cízico, Studia Historica, Historia Antigua 21 (2003) 177–207; 
Vaggione 1987, 148–200. His eff orts to win infl uence among women of the upper 
classes and eunuchs were part of a strategy aimed at winning a mass-following.

42 Note the language of CTh . 16.5.6: . . . Fotinianae labis contaminatio, Arriani sac-
rilegii uenenum, Eunomianae perfi diae crimen . . . et nefanda monstruosis nominibus 
auctorum prodigia sectarum . . .

43 Th e Eunomians were not invited to the Great Council held May–June 381 in 
Constantinople. At the end of the Council sessions, the Emperor proclaimed an ordi-
nance aimed exclusively against the Eunomians or followers of the dogma of Aetius: 
they were stripped of the right to build churches both in cities and in the countryside, 
and all their buildings, including the land on which they stood, the places where their 
doctrine was taught and the homes of their priests, were to be confi scated (CTh . 16.5.8, 
381 iul. 19). Th is express assault on the Eunomians shows that the Council as well as 
the Emperor regarded them as ultra-dissidents.

44 CTh . 16.5.11 (383 iul. 25). We may also cite CTh . 16.5.12: Idem AAA. Postumiano 
praefecto praetorio. Vitiorum institutio deo atque hominibus exosa, eunomiana scili-
cet, arriana, macedoniana, apollinariana ceterarumque sectarum, quas verae religionis 
venerabili cultu catholicae observantiae fi des sincera condemnat, neque publicis neque 
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Despite the harshness of the laws and their penalties, the Eunomians 
evidently carried on meeting, both in private houses in Constantinople 
and in the suburbs of the city, thus ignoring the regulations in place. 
According to Socrates and Sozomen,45 Eunomius would read his writ-
ings and teach his doctrine during these assemblies, thereby increasing 
the number of his followers,46 among whom were palace eunuchs.

Th e situation changed in 388—that is, ten years before the procla-
mation of Eutropius’ law. In that year, the Eunomians, from being a 
dynamic missionary organisation, became a political threat because 
of their successful infi ltration of the ranks of the palace eunuchs, and 
their participation in the unrest in Constantinople during the absence 
of Th eodosius, who had gone to Italy to confront Magnus Maximus 
in the West.47 Th e outcome of a war between Augusti being always 
uncertain, Arians and Eunomians saw a chance to put an end to 
Nicene supremacy while the emperor was absent, spreading rumours 
that Th eodosius had been defeated and killed. Th ere immediately fol-
lowed disturbances in Constantinople, during which the house of the 
Nicene bishop Nectarius, the visible head of imperial Nicenism, was 
attacked and burnt down.48 Th e aff air was not only a direct attack on 

privatis aditionibus intra urbium adque agrorum ac villarum loca aut colligendarum 
congregationum aut constituendarum ecclesiarum copiam praesumat, nec celebritatem 
perfi diae suae vel sollemnitatem dirae communionis exerceat, neque ullas creandorum 
sacerdotum usurpet adque habeat ordinationes. Eaedem quoque domus, seu in urbibus 
seu in quibuscumque locis paschae turbae professorum ac ministrorum talium colli-
gentur, fi sci nostri dominio iurique subdantur, ita ut ii, qui vel doctrinam vel myste-
ria conventionum talium exercere consuerunt, perquisiti ab omnibus urbibus ac locis 
propositae legis vigore constricti expellantur a coetibus et ad proprias, unde oriundi 
sunt, terras redire iubeantur, ne quis eorum aut commeandi ad quaelibet alia loca aut 
evagandi ad urbes habeat potestatem. Quod si neglegentius ea, quae serenitas nostra 
constituit, impleantur, offi  cia provincialium iudicum et principales urbium, in quibus 
coitio vetitae congregationis reperta monstrabitur, sententiae damnationique subdan-
tur. Dat. III non. dec. Constantinopoli Merobaude II et Saturnino conss. (383 dec. 3). 
Note also CTh . 16.5.13 (384 ian. 21).

45 Socrates, HE 5.20; Sozomen, HE 7.17. Synesius, Ep. 4, also points out that the 
Eunomians were welcome in the houses and estates of members of the elite.

46 It was then, in fact, that Philostorgius, at the age of twenty, saw his hero Euno-
mius in Constantinople for the fi rst time (HE 10.6). 

47 D. Vera, I rapporti tra Magno Massimo, Teodosio e Valentiniano II nel 383–384, 
Athenaeum 53 (1975) 267–301; H.R. Baldus, Th eodosius der Grosse und die Revolte 
des Magnus Maximus, Chiron 14 (1984) 175–92; Leppin 2003, 106–33. 

48 Socrates, HE 5.13; Sozomen, HE 7.14. It is possible that the disturbances were 
also connected with the death of the Arian bishop Demophilus (Socrates, HE 5.12.6–8; 
Sozomen, HE 7.14.4). It may have been during confrontations between the follow-
ers of Marinus and Dorotheus, the two Arian candidates for Demophilus’ seat, that 
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the orthodox regime established by Th eodosius, whose fragility was 
thus exposed, but an insidious invasion of the palace and the patri-
monial bureaucracy, some of whose staff  were implicated. From Stobi, 
before going to war, Th eodosius proclaimed a law prohibiting the dis-
cussion of religion in public, on pain of summum supplicium.49 Aft er 
defeating Maximus, the emperor decided to act directly against the 
Eunomians, whom he now considered a threat to his political position, 
precisely because of their infl uence in the palace. Th e activity of the 
Eunomians was seen as bordering on crimen maiestatis. While he was 
still in Milan (May 389), Th eodosius deprived the Eunomian eunuchs 
of their right to make wills and receive legacies, thus rendering their 
property aft er their death caduca fi sci (CTh . 16.5.17 [389]). We know 
of a second measure through the neo-Arian historian, Philostorgius 
of Borissus (HE 10.6). Aft er expelling these eunuchs from the palace, 
Th eodosius ordered Eunomius to be arrested—at the time he was in 
the city of Chalcedon—and to be deported to Halmyris, near Tomi in 
Moesia, on the shores of the Black Sea. However, a barbarian raiding-
party surged across the river while it was covered by ice and captured 
the city before Eunomius could reach it. Probably in 390, therefore, it 
was decided to send him to Cappadocia, his originary province.50 Th e 
city selected was Caesarea, the see of one of his fi ercest recent oppo-
nents, the Nicene champion Basil: it was clearly intended not only to 
prevent him from proselytising but to make life as diffi  cult for him 
as possible. Finally, because of the harassment he was suff ering from 
the Caesareans, Eunomius was allowed to retire to one of his estates 
at Dacora.51

However, this rustication failed in its object: the estate became 
a meeting point for the Eunomians and a centre from which they 

 Nectarius’ house burnt down. So Vaggione 1987, 353 n. 245, who thinks that the 
rumour of Th eodosius’ defeat may have sparked off  the situation. 

49 CTh . 16.4.2 (388 iun. 16). Th e compilers of the Th eodosian constitutio did not 
include it under the heading De haereticis (CTh . 16.5), but under De his qui super 
religione contendunt (CTh . 16.4). Errington 1997, 418 n. 108, feels it had a more than 
merely religious scope. On June 14th, two days earlier, while he was in Stobi, he had 
forbidden all sects from holding any type of public or secret meeting, or religious 
service (addressed to the prefect of Illyricum, Trifolio: CTh . 16.5.15, 388 iun. 14). To 
this end, he ordered the prefect to ensure that the guilty be arrested, put on trial and 
suff er the penalty required by God and the laws; cf. Escribano 2005.

50 I follow the chronology of Vaggione 1987, 356. McLynn 1997, 305 dates the 
move from Moesia to Cappadocia in 386. 

51 Philostorgius, HE 10.6; Sozomen, HE 7.17. 
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 disseminated their teachings. Th anks to his streams of visitors, Euno-
mius kept control of the community and repaired his contacts in the 
palace, thus fl outing the repressive legislation (Sozomen, HE 7.17.4–6). 
Th is is most clearly borne out by a law issued by Rufi nus, the praeto-
rian prefect of the young Arcadius following the death of Th eodosius, 
four days before he himself was assassinated in November 395.52 In 
this law, Rufi nus instructed the magister offi  ciorum to investigate the 
scrinia, the agentes in rebus and the palatini, identify the heretics and 
have them expelled, not merely from the palace but beyond the city 
walls.53

Eutropius, Rufi nus’ successor as monitor of Arcadius’ policies, was 
equally determined not to tolerate dissidents from Nicenism, or those 
who disagreed with his policy (which amounted to the same thing). 
In two successive laws, dated April 21st and 22nd 396, he ordered the 
new praetorian prefect, Caesarius, to hunt down the auctores, doctores 
and clerici of the Eunomians with a view to expelling them from the 
cities, and secluding them from human intercourse.54 Caesarius moved 
with a will: Eunomius was taken from Dacora to Tyana and placed 

52 See K. Fittschen, Der Praefectus praetorio Flavius Rufi nus. Ein hoher Reichsbeam-
ter als Gestalt der Kirchengeschichte zur Zeit der Th eodosianischen Wende, ZAC 5 
(2001) 86–103. 

53 CTh . 16.5.29: Idem aa. Marcello magistro offi  ciorum. Sublimitatem tuam investi-
gare praecipimus, an aliqui haereticorum vel in scriniis vel inter agentes in rebus vel 
inter palatinos cum legum nostrarum iniuria audeant militare, quibus exemplo divi 
patris nostri omnis et a nobis negata est militandi facultas. Quoscumque autem dep-
rehenderis culpae huius adfi nes, cum ipsis, quibus et in legum nostrarum et in religio-
num excidium coniventiam praestiterunt, non solum militia eximi, verum etiam extra 
moenia urbis huiusce iubebis arceri. Dat. VIII kal. decemb. Constantinopoli Olybrio et 
Probino conss. (395 nov. 24). In order to demonstrate his fi delity to the Th eodosian 
policy, Arcadius had previously re-affi  rmed the ban on the Eunomians from making 
wills (CTh . 16.5.25, 395), which Th eodosius had revoked in 394 (CTh . 16.5.23, 394 
iun. 20); but reversed his decision a few months later (CTh . 16.5.27 395 iun. 24). CTh . 
16.5.61 (423 aug. 8) re-affi  rms the exclusion of Eunomians from the imperial militia, 
except for the cohortalini, the emperor’s guard. 

54 CTh . 16.5.31: Idem AA. Caesario praefecto praetorio. Auctores doctoresque Euno-
mianorum facinoris investigati clericique maxime, quorum furor tantum suasit erro-
rem, e civitatibus pellantur extorres. Dat. XI kal. mai. Constantinopoli Arcadio IIII et 
Honorio III aa. conss. (396 apr. 21 vel 22); CTh . 16.5.32: Idem AA. Caesario praefecto 
praetorio. Ne Eunomianorum tanta dementia perseveret, sublimis magnifi centia tua 
omni studio auctores doctoresque eunomianorum investigare festinet clericique eorum 
maxime, quorum furor tantum suasit errorem, de civitatibus pellantur extorres et 
humanis coetibus segregentur. Dat. X kal. mai. Constantinopoli Arcadio IIII et Hono-
rio III aa. conss. (396 apr. 21 vel 22). In both laws the word furor appears—in the fi rst 
law, together with dementia—as a label for the heretics’ position; on the vocabulary, 
see Escribano 2005.
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in the custody of a community of monks, whose solitary, isolated life 
was the best way of silencing someone who had made words his most 
deadly weapon.55 He must have died soon aft erwards (during the win-
ter of 396/7)56 and, according to Philostorgius, to whom we owe this 
information on his fi nal exile, Eutropius was envious of his glory and 
would not consent to his being buried with his master—Aetius’ tomb 
was probably in Constantinople—in spite of the fact that many peo-
ple requested that it be done. However, despite the eunuch’s attempt 
to prolong Eunomius’ exile beyond his death by relegating his body 
to somewhere remote and inaccessible, he failed to prevent his tomb 
from becoming a centre of pilgrimage and veneration. It was then that 
Eutropius determined to silence Eunomius once and for all, and, as 
Philostorgius tells us, resolved to issue an edict ordering his writings 
to be burned.57

Th is background allows us to put CTh . 16.5.34 into its historical 
context. Th e Eunomians were considered a political threat because of 
their infi ltration of the sacrum cubiculum and the palatine bureaucracy 
of the magister offi  ciorum.58 All previous legislative fulmination had 
failed to scare them; they had succeeded in continuing to recruit new 

55 Vaggione 1987, 359 observes that in Tyana he was eff ectively a ‘cave dweller’, 
kept out of sight, thus anticipating the name ‘troglodytes’ that his followers were to 
receive later because of their separation from the human community. 

56 Kopecek 1979, 2: 528 n. 7 prefers to follow the chronology proposed by 
M. Albertz, Untersuchungen über die Schrift en des Eunomius (diss. Wittenberg 1908). 
He maintains that Eunomius died in Dacora around 394 (cf. Sozomen, HE 7.17.1). 
However he overlooks the fact that Philostorgius’ fi nal reference to Eunomius appears 
in 11.5.

57 Philostorgius, HE 11.5; cf. L. Cracco Ruggini, Les morts qui voyagent: le repa-
triement, l’exil, la glorifi cation, in F. Hinard, La mort au quotidien dans le monde 
romain (Paris 1995) 117–34, esp. 124f. writes: “Eunomius . . . ensuite exilé par Th eo-
dose à Halmyris et plus tard dans les environs de Césarée de Cappadoce, mort là-bas 
vers 395, fut transporté de la campagne de Dakora jusqu’ à la ville de Tyane sur ordre 
d’Eutrope . . . et du préfet de Constantinople Césaire, afi n de le separer de son maître 
même dans la sépulture (si l’on croit l’Histoire Ecclésiastique arienne de Philostorge) 
et donc éviter l’enracinement d’un culte que la présence des deux célèbres ‘martyrs’ 
ariens défunts aurait sans doute fortifi é, au coeur d’une petite communaute villageoise 
telle que Dakora”. However there is no evidence to show that Aetius was buried in 
Dacora. In fact, Philostorgius relates four separate details: the transfer of Eunomius 
from his estate in Dacora to the monastic community in Tyana (spring 396); his death 
there; Eutropius’ refusal to allow him to be buried next to his master Aetius, whose 
tomb was probably accessible in Constantinople (winter of 396/397); and the order to 
destroy his writings (March 398). 

58 M. Clauss, Der magister offi  ciorum in der Spätantike (4–6 Jhdt.). Das Amt und 
sein Einfl uss auf die kaiserliche Politik (Munich 1980). 
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adherents and threatening social order. Eutropius therefore decided 
in 398 to break them by equating Eunomianism with sorcery, which 
meant the death-penalty. (Th ere is a faint possibility that John Chryso-
stom, who had arrived in Constantinople shortly before the law was 
proclaimed, was behind this step: he was a professed enemy of magic 
practices,59 had fi rst-hand knowledge of the consequences arising from 
the charge of malefi cium, debated intensively with the Eunomians of 
Antioch,60 and directed his fi rst homily in Constantinople against 
them.61 Moreover, malefi cium does not occur in any of the anti-Euno-
mian laws aft er 398. However, there is no positive evidence to sug-
gest that he was the intellectual inspiration behind the most stringent 
clauses of the law. Anyway, given that Socrates dates John’s arrival in 
Constantinople to 26th February 398, he can hardly have had a hand 
in framing a law promulgated on 4th March).62

2. Th e Provisions of Eutropius’ Law

Unlike most laws of the period, the content of CTh . 16.5.34 is, apart 
from a brief statement of purpose, exclusively penal. Th e statement 
of purpose also serves as a preamble alluding to the laws of 396 (see 
n. 54). Th is allusion—and the emphasis in civitatum uniuersarum ac 
urbium—serves to reiterate these earlier measures while at the same 
time stating the purpose of the new penal stipulations set out in the 
body of the law. Th ese clauses banned meetings of Eunomians led by 
clergy, on private estates as well as in town domus, on the grounds 
these were opportunities for the leaders of the sect to disseminate their 
teachings and reinforce group cohesion.

Th e law foresees deportation for anyone who summons a congrega-
tion or takes part in a Eunomian meeting on a rural property. But it 
also sanctions indirect support: a manager and/or owner of the estate 
(who might tacitly have condoned the meeting by failing to intervene) 

59 John Chrys., Cat. 3.6; Hom. 2 in Matth; Hom 10 in epist. 1 ad Timoth.; Hom. 4, 
in epist. 1 ad Cor. See the references collected in Marasco 1997, 228–33. 

60 John Chrys., Hom. 1–9 C. Anomaeos; cf. Kopecek 1979, 2: 530–39. 
61 John Chrys., Hom. 11–12 C. Anomaeos. 
62 See n. 5 above. Th e fi rst author to suggest a link between Chrysostom and CTh . 

16.5.34 was C. Baronius, Annales ecclesiastici (Venice and Lucca 1738–40 [orig. ed. 
Ingolstadt 1594]) 6: 281, anno 398 §LXXVIII, cf. John Chrys., Hom. 46 in Matth. 
Vaggione 1987, 361 n. 294 is rightly sceptical. 
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were to be punished, the former with the animadversio ultima (the 
death penalty), the latter with the loss of his property—a two-tier pen-
alty depending on legal/social status—which was a way of encourag-
ing denunciation. Th e co-operation of the population was needed to 
unmask heretics, which involved encouraging delators and threaten-
ing possible accessories aft er the fact.63 To prevent Eunomians trans-
ferring their meetings to private domus in the city, the second clause 
prescribed ademptio bonis (compulsory sale of possessions) and ani-
madversio ultima for those attending, together with the confi scation of 
the domus if its owners had failed to report the meeting.64

In themselves, these clauses were part of the established methods for 
dealing with the Eunomians and other heretical sects. Only the ani-
madversio ultima is new. Its appearance is due to the fi nal stipulation 
and the penal clause that goes with it:

Codices sane eorum scelerum omnium doctrinam ac materiam continen-
tes summa sagacitate mox quaeri ac prodi exerta auctoritate mandamus 
sub aspectibus iudicantum incendio mox cremandos. Ex quibus si qui 
forte aliquid qualibet occasione vel fraude occultasse nec prodidisse con-
vincitur, sciat se velut noxiorum codicum et malefi cii crimine conscripto-
rum retentatorem capite esse plectendum.65

Each of these two provisions is without precedent in previous laws 
against the Eunomians and other heretical groups, presenting Euno-
mian meetings as wicked assemblies wrapped in the secrecy typical of 
magic rites. Unlike the passives of the previous clauses, here we fi nd 
a performative verb in the indicative (mandamus), reinforced by the 
modal ablative exerta auctoritate. Eunomian writings are to be hunted 

63 CTh . 16.5.34: Qui si forte in rure degentes aut populum congregare aut aliquos 
probabuntur inire conventus, perpetuo deportentur, procuratore possessionis ultima 
animadversione punito, domino possessione privando, in qua his consciis ac tacentibus 
infausti damnatique conventus probabuntur agitati.

64 CTh . 16.5.34: Si vero in qualibet post publicatam sollemniter iussionem urbe dep-
rehensi aut aliquam celebrandae superstitionis gratia ingressi domum probabuntur, et 
ipsi ademptis bonis ultima animadversione plectantur et domus, in qua ea sorte, qua 
dictum est, ingressi nec statim a domino dominave domus expulsi ac proditi fuerint, 
fi sco sine dilatione societur.

65 “We order in the exercise of authority that the codices that contain the doctrine 
and subject matter of all their crimes be searched for thoroughly and handed over for 
them to be burnt immediately under the supervision of the judges. In the event that 
anyone is convicted for having hidden and not surrendered any of these works for 
whatever reason, or with criminal intent, he should know that he shall be put to death 
for possessing harmful codices classed as criminal malefi cium.”
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out with a will (summa sagacitate), or voluntarily surrendered, and 
put to the fl ames under the direct supervision of the judges. Th e jus-
tifi cation is slipped into the fi nal sentence about the death penalty: 
because such writings are tantamount to magic (malefi cium), which 
is a crime.

Malefi cium, in fourth-century legal parlance, fundamentally denoted 
malign magic, in other words, a specialised ritual directed against the 
well-being, physical or mental, of one or more victims.66 Th e pre-
398 constitutiones of CTh . 9.16, de malefi cis et mathematicis et ceteris 
similibus,67 understand artes magicae as the use of spoken sortilegia—
recited from dira carmina—and material sortilegia—the preparation of 
philtres, potions, venenum, medicamenta68—or casting spells, curses, 
performing exorcisms or making predictions based on numerology or 
observation of the stars.69 Th e night was of course held to be typical 
time to evoke the forces of evil or the dead, to cast spells or off er hor-
rid sacrifi ces to enable the practitioner to make ominous predictions.70 
Th e potential risk here to the emperor’s person explains the close link 
between the crimes of maiestas71 and malefi cium in some laws and the 
severity of the punishment.72

66 See R. Taubenschlag, Malefi cium, RE 14 (1928) 870–875; Rives 2003. 
67 CTh . 9.16.9 (371 mai. 29): cum malefi ciorum causis; 9.16.10 (371 dec. 6): malefi cio-

rum insimulatione adque inuidia; 9.38.4 (368 iun. 6): malefi ciorum scelus; cf. Jerome, 
Chron. S.s. 371: malefi cos. 

68 CTh . 9.38.6 (381 iul. 21): . . . qui noxiis quaesita graminibus et diris inmurmurata 
secretis mentis et corporis venena. . . . For muttering in magical contexts, cf. L. Baldini 
Moscado, Murmur nella terminologia magica, Studi Ital. Filol. Class. 44 (1976) 
254–62. 

69 On the connections between magic and astrology, see e.g. Eusebius, Vit. Const. 
2.4.11; cf. F. Graf, Magic in the Ancient World (Cambridge MA 1997) 50–57, 205f.; 
Fögen 1993, 89–182. On other forms of magic, see J.B. Clerc, Th eurgica legibus prohi-
bita. À propos de l’interdiction de la théurgie (Augustin, La cité de Dieu 10.9.1; Code 
Th éodosien 9.16.4), REAug 42 (1996) 57–64. 

70 CTh . 9.16.7 (364 sept. 9): nocturnis temporibus, aut nefarias preces aut magicos 
apparatus aut sacrifi cia funesta. 

71 See L. Solidoro, La disciplina del crimen maiestatis tra tardo antico e medioevo, 
in F. Lucrezi and G. Mancini (eds.), Crimina e delicta nel tardo antico (Milan 2003) 
123–200. 

72 On the penal repression of magic in IVp, see Maurice 1927; F. Martroye, La 
répression de la magie et le culte des gentils au IVe siècle, RHD 9 (1930) 669–701; 
E. Massoneau, Le crime de magie et le droit romain (Paris 1933); C. Pharr, Th e 
Interdiction of Magic in Roman Law, TAPhA 63 (1932) 269–95; Grodzynski 1974; 
C. Castello, Cenni sulla repressione del reato di magia dagli inizi del principato fi no a 
Costanzo II, AARC 8 (1990) 665–93; Desanti 1990; S. Montero, Política y adivinación 
en el Bajo Imperio Romano: emperadores y harúspices (193–408 d.C.) (Brussels 1991); 
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Ever since the time of Diocletian, the civil and procedural rights 
of those found guilty of malefi cium had been drastically curtailed. In 
CTh . 9, de indulgentiis criminum, the scelus malefi ciorum was one of 
those excluded from measures of clemency and invariably punished 
with death.73 In the order of priority stipulated in a law of 384, it is 
the third most serious off ence—alongside venefi cium—aft er crimen 
maiestatis and homicidium and above child-rape, adultery, desecration 
of tombs, kidnapping and counterfeiting coin.74 Furthermore, it was 
diffi  cult to exculpate oneself from the charge, even if it were false, as 
denunciation here, notwithstanding the cautious overall regulations,75 
was not only permitted76 but actually compulsory.77 Once convicted, a 
person had no right of appeal.78 Th is rule applied even to high-ranking 
individuals, whose praescriptio fori was curtailed79 and usual exemp-
tion from torture rescinded.80

Th at being the case, accusing someone of sorcery was a very serious 
matter. Accounts by Ammianus Marcellinus, Libanius and Eunapius 
exemplify the frequent political instrumentalisation of such accusa-
tions to ruin political careers, eliminate rivals or clear the way for 

C.R. Phillips, Nullum crimen sine lege: Socio-religious Sanctions on Magic, in Faraone 
and Obbink 1991, 260–76.

73 CTh . 9.38.3 (367 mai. 5); 9.38.4 (368 iun. 6); cf. W. Waldstein, Untersuchungen 
zum römischen Begnadigungsrecht. Abolitio, indulgentia, uenia (Innsbruck 1964).

74 CTh . 9.38.7 (384 mart. 22): . . . primum crimen et maxime maiestatis, deinde homi-
cidii venefi ciique ac malefi ciorum, stupri atque adulterii parique immanitate sacrilegii 
sepulchrique violatio, raptus monetaque adulterata fi guratio; see also 9.38.8 (385 febr. 
25). 

75 See Y. Rivière, Les delateurs sous l’empire romain (Rome and Paris 2002) 259ff .
76 CTh . 9.16.1 (319 febr. 1). 
77 CTh . 9.6.2 (376 mart. 15); 9.6.3 (397 nov. 8). Th e crimes of magic and poisoning 

were on a par with those of maiestas, Amm. Marc. 28.1.11; cf CTh . 9.35.1 (369 iul 8). 
See further J. Gaudemet, La répression de la délation au Bas Empire, Miscellanea in 
onore di E. Manni (Rome 1979) 1067–88; G. Crifò, Profi li del diritto criminale romano 
tardoantico, in A. Saggioro (ed.), Diritto romano e identità cristiana. Defi nizione 
storico-religiose e confronti interdisciplinari (Rome 2005) 81–94.

78 Since the time of Constantine: CTh . 11.6.1 (314 mai. 26); cf. Grodzynski 1974, 
273f. 

79 Praescriptio fori is a term used in the late-Roman period to denote the right of 
privileged defendants (e.g. palatini, senators, soldiers) to be tried before special tribu-
nals, cf. U. Vincenti, Praescriptio fori e senatori nel tardo impero romano d’Occidente, 
Index 19 (1991) 433–40. It could also be applied to certain classes of off ence.

80 Grodzynski 1984; Y. Th omas, Les procedures de la majesté. La torture et l’enquête 
depuis les Julio-Claudiens, in Mélanges à la mémoire d’ A. Magdelein (Paris 1999) 
477–99. 
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personal ambitions81—for example Sopatrus under Constantine82 
or Th eodorus under Valens.83 Even in proceedings to annul a mar-
riage, a charge of sorcery could be eff ective: it had been considered 
valid grounds for a iustum repudium since 331, as has been shown by 
Antonella Di Mauro Todini in her work on the medicamentarius.84 In 
short, in the context of the late fourth-century penal system, and given 
the restricted defence options open to the accused, a legal provision 
such as we fi nd in Eutropius’ law multiplied opportunities for delators 
to ply their trade.85

As is well known, the practice of magic in fourth-century Christian 
circles, even within the Church administration, was common.86 Th is 
is borne out in the canons of the councils of Elvira (c. 306), Ancyra 
(314), Constantinople (360) and Laodicea87 and was a topic of con-
cern to John Chrysostom, Jerome and Augustine.88 Everyone, perhaps 
particularly in the imperial palace, was confi dent that magic worked.89 

81 For the Antioch trials, see n. 3 above.
82 Eunapius, VS 6.1–12; Zos. 2.40.3; cf. A. Baldini, Il fi losofo Sopatro e la versione 

pagana della conversione di Costantino, in L. Criscuolo et al. (eds.), Simblos. Scritti di 
Storia Antica (Bologna 1995) 265–86. 

83 See p. 105f. above. Besides Funke 1967, see Wiebe 1995; N. Lenski, Failure of 
Empire. Valens and the Roman State in the Fourth Century A.D. (Berkeley 2002) 211–
63; also Liebs 1997, 146–58; 210–13. 

84 A. Di Mauro Todini, Medicamentarius, una denominazione insolita. Brevi con-
siderazioni a proposito di CTh . 3.16.1, AARC 7 (1988) 343–82. For its impact on 
subsequent legislation, see O. Vannucchi Forzieri, La legislazione imperiale del IV–V 
secolo in tema di divorzio, SDHI 48 (1982) 289–31; J.E. Grubbs, Law and Family in 
Late Antiquity. Th e Emperor Constantine’s Marriage Legislation (Oxford 1995). 

85 L. Mer, L’accusation dans le procédure pénale du Bas-Empire romain, Th èse fac. 
droit, Univ. Rennes 1953; cf. G. Crifò, Procedimento accusatorio criminale nel basso 
Impero, Index 2 (1973) 389–94.

86 E.g. PGrMag P1–24; O3, 5. Meyer and Smith 1999 is a selection of relevant 
Christian documents from Coptic Egypt. For sorcery among the clergy of Syria, cf. 
E. Petersen, Die geheimen Praktiken eines syrischen Bischofs, in idem, Frühkirche, 
Judentum und Gnosis (Vienna 1959) 333ff .

87 Th e date is debated, and varies between 343 and 381. Bishops condemned both 
protective and malign magic: G. Marasco, La condanna della magia nei concili occi-
dentali del IV secolo d.C., in AA.VV., I Concili della cristianità ocidentale, secoli III–
V. XXX Incontro di studiosi dell’antichità cristiana, Roma 3–5 maggio 2001. Studia 
ephemeridis Augustinianum 78 (Rome 2002) 79–88; cf. Dickie 2001, 257–62. 

88 See Marasco 1997, 227 n. 12.
89 Besides Ammianus Marcellinus’ account of how magic was rooted in the upper 

classes (Funke 1967, 145–75), we also have a constitutio of Constantius II denounc-
ing the practice of magic, which he assumes even for the emperor’s comitatus: CTh . 
9.16.6: Idem A. ad Taurum praefectum praetorio. Etsi excepta tormentis sunt corpora 
honoribus praeditorum, praeter illa videlicet crimina, quae legibus demonstrantur, etsi 
omnes magi, in quacumque sint parte terrarum, humani generis inimici credendi sunt, 
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One only has to think of Marcellus Empiricus, magister offi  ciorum of 
Th eodosius I in 394–5 and author of a Liber de medicamentis, which 
includes magical-medical recipes that he presents as Christian;90 or of 
Libanius, an alleged expert in the magic arts at the court of Honorius 
and Constantius III, who in 421 promised to rid them of the barbarian 
menace without the need for troops. Only the intervention of Galla 
Placidia, who threatened to repudiate her marriage to Constantius 
if Libanius were permitted to become involved, prevented the latter 
from casting his spells.91

Moreover accusations of magical practice against bishops played a 
role in several religious disputes of this period.92 Athanasius, the cham-
pion of Nicenism in the East, was accused of magical practice on no 
fewer than four occasions by his theological and political opponents.93 
Nor was the law of 398 the fi rst time that heretical writings had been 
burned as magical: Paulinus, the bishop of Adana, and signatory of 
the council of Nicea, was arrested on suspicion of sorcery and expelled 
from the Church; his books—supposedly on magic—were burnt by 
Macedonius, the bishop of Mopsuestia. Blame rubbed off  on Ossius of 
Cordoba in 343 for having had close contact with Paulinus during his 
stay in the East.94 Th e fact that he had supported the condemnation of 

tamen quoniam qui in comitatu nostro sunt ipsam pulsant propemodum maiestatem, si 
quis magus vel magicis contaminibus adsuetus, qui malefi cus vulgi consuetudine nuncu-
patur, aut haruspex aut hariolus aut certe augur vel etiam mathematicus aut narrandis 
somniis occultans artem aliquam divinandi aut certe aliquid horum simile exercens in 
comitatu meo vel Caesaris fuerit deprehensus, praesidio dignitatis cruciatus et tormenta 
non fugiat. si convictus ad proprium facinus detegentibus repugnaverit pernegando, sit 
eculeo deditus ungulisque sulcantibus latera perferat poenas proprio dignas facinore. 
Dat III non. iul. arimini datiano et cereale conss. (358 iul. 5). See J. Wortley, Some 
Light on Magic and Magicians in Late Antiquity, GRBS 42 (2001) 289–307.

90 C. Opsomer and R. Halleux, Marcellus ou le mythe empirique, in P. Mudry and 
J. Pigeaud (eds.), Les écoles médicaux antiques (Geneva 1991) 159–78. 

91 Olympiodorus, frg. 36B1 (Photius), tr. R.C. Blockley, Th e Fragmentary Classicing 
Historians of the Later Roman Empire: Eunapius, Olympiodorus, Priscus and Mal-
chus (Liverpool 1981) 201. See V.A. Sirago, Galla Placidia e la trasformazione politica 
dell’Occidente (Louvain 1961) 203f.; W. Lütkenhaus, Constantius III. Studien zu seiner 
Tätigkeit und Stellung im Westreich 411–421 (Bonn 1998) 160f. 

92 See S. Acerbi, Acusaciones de magia contra obispos: el caso de Sofronio de Tella, 
in R. Teja (ed.), Profecía, magia y adivinación en las religiones antiguas (Aguilar de 
Campo 2001) 131–42. Accusations of magical practice were a frequently-used means 
of disposing of competitors and enemies during the Principate (Liebs 1997, 146–58).

93 G. Marasco, Pagani e cristiani di fronte alle arti magiche nel IV secolo d.C.: il caso 
di Atanasio, Quaderni Catanesi de Cultura Classica e Medievale 3 (1995) 111–24. 

94 Hilarius, Frag.Hist. A 4.1.27 (CSEL 65, 66): . . . quod convixerit in Oriente cum 
sceleratis ac perditis. Turpiter namque Paulino quondam episcopo Daciae individuus 
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magic at the council of Elvira counted for nothing. As recently as 385, 
the Hispanic bishop Priscillian had been decapitated at Trèves on a 
charge of malefi cium.95 In short, as A.A. Barb and Peter Brown noted 
forty years ago,96 there was plenty of magic about in the fourth cen-
tury, and not merely protective or benefi cial magic. Its practice was not 
confi ned to the lower populace, any more than it had been in previous 
centuries, when magic rites were even used as a para-legal method of 
obtaining or restoring justice without recourse to the law.97

But the Eunomians did not cast spells, they did not meet at night to 
off er horrid sacrifi ces, and they had no contact with the Manichaeans, 
who had been linked with malefi cium since the time of Diocletian,98 or 
with similar sects such as the Encratites, Hydroparastates and the Sac-
cophores, for whom Th eodosius had decreed the summum supplicium 
in 382.99 It was therefore well nigh impossible to accuse them directly 

amicus fuit, homini, qui primo malefi cus fuerit accusatus et de ecclesia pulsus usque in 
hodiernum diem in apostasia permanens cum concubinis publice et meretrices fornice-
tur, cuius malefi ciorum libros Machedonius episcopus atque confessor a Mobso com-
bussit. For the correction of ‘Dacia’ to ‘Adana’, see H. Chadwick, Ossius of Cordova 
and the Presidency of the Council of Antioch (325), JTh S (1958) 292–304 at 299f.; 
T.D. Barnes, Athanasius and Constantius: Th eology and Politics in the Constantinian 
Empire (Cambridge and London 1993) 74 disagrees. 

95 Sulpicius Severus., Chron. 2.50.8: convictumque malefi cii nec diffi  tentem obscenis 
se studuisse doctrinis, nocturnos etiam turpium feminarum egisse conuentus nudumque 
orare solitum. See E. Massoneau, La magie dans l’antiquité romaine (Paris 1934) 
242–61; K. Girardet, Trier 385. Der Prozess gegen die Priszillianer, Chiron 4 (1974) 
587–603; M.V. Escribano, Haeretici iure damnati: el proceso de Tréveris contra los 
priscilianistas (385), in AA.VV., Cristianesimo e specifi cità regionali nel Mediterraneo 
latino (sec. IV–VI). XXII Incontro di studiosi dell’antichità cristiana, Roma 6–8 maggio 
1993. Studia ephemeridis Augustinianum 46 (Rome 1994) 393–416. 

96 A.A. Barb, Th e Survival of Magic Arts, in A. Momigliano (ed.), Th e Confl ict 
between Paganism and Christianity in the Fourth Century (Oxford 1963) 100–25; 
Brown 1970; more recently Dickie 2001, 251–321.

97 On ‘prayers for justice’ see H.S. Versnel, Les imprécations et le droit, RHD 65 
(1987) 5–22; idem, Beyond Cursing: Th e Appeal for Justice in Judicial Prayers, in 
Faraone and Obbink 1991, 60–106; and his paper in the present volume (p. 275); a 
summary of his ideas in S. Kernais, Les ongles et le chaudron. Pratiques judiciaires et 
mentalités magiques en Gaule romaine, RHD 83 (2005) 155–181. 

98 Mos. et Rom. Coll. 15.3.5, cf. E.H. Kaden, Die Edikte gegen die Manichäer von 
Diokletian bis Justinian, Festschrift  Hans Lewald (Basle 1953) 55–68; E. Volterra, La 
costituzione di Diocletiano e Maximiano contro i Manichaei, in AA.VV., La Persia e il 
mondo greco-romano (Rome 1966) 27–50; Brown 1969, 92f., 97f. = 1972, 95f., 106f. 

99 CTh . 16.5.9 (382 mart. 31), cf. P. Beskow, Th e Th eodosian Laws against Mani-
chaeism, in P. Bryder (ed.), Manichaean Studies: Proceedings of 1st International Con-
ference on Manichaeism, Aug. 5–9th 1987, Dept. of History of Religion, Lund University 
(Lund 1988) 1–11.
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of sorcery. However they had one weak point: the central role played, 
aft er Eunomius’ death, by his writings. It was here that Eutropius saw 
his chance.

Socrates, Sozomen and the neo-Arian Philostorgius relate that at 
their meetings the Eunomians would read texts by their founder.100 
Our knowledge of the basic texts comes from the rebuttals of his writ-
ings by Cappadocian theologians, whose attacks on him show how far 
Eunomius infl uenced the shaping of trinitarian doctrine in the fourth 
century (Albertz 1909, 208). For example, his Apologia, delivered in 
359 or early 360101 at the council of Constantinople, was refuted by 
Basil soon aft erwards (Adversus Eunomium).102 In response, Eunomius 
wrote a second apology (Apologia Apologiae, 378/380), whose content 
can be reconstructed through the reply by Gregory of Nyssa (Contra 
Eunomium). Gregory also refuted the Expositio fi dei that Eunomius 
presented before the “synod of all heresies” in 383 (Refutatio confes-
sionis Eunomii).103 Besides these, there were sermons, letters and com-
mentaries, such as the one he wrote on Paul’s Epistle to the Romans,104 
and perhaps the Syntagmation of Aetius. Th e content of these writings 
was Christological and pneumatological: his doctrines of agennesia and 
heterousia had nothing to do with magic. Nevertheless, Eunomius’ skill 
in the use of the syllogism lent some plausibility to Gregory of Nyssa’s 
malicious and far from innocent accusation that he had  transformed 

100 Socrates, HE 5.20; Sozomen, HE 7.17; Philostorgius, HE 10.6.
101 L.R. Wickham, Th e Date of the Apology of Eunomius: a Reconsideration, JTh S 

20 (1969) 231–40, dates it to January 360, while Kopecek 1979, 2: 299–346, where 
he examines its content in detail, argues for late 359. See also J.A. Röder, Gregor von 
Nyssa. Contra Eunomium I, 1–146. Eingeleitet, übersetzt und kommentiert (Frankfurt 
and Berlin 1993) 40–56. 

102 Kopecek 1979, 2: 364ff . dates it to 360 or 361; Hanson 1988, 686 to 364; T. Böhm, 
Basil of Caesarea, Adversus Eunomium I–III and Ps.-Basil, Adversus Eunomium IV–V, 
in M.F. Wiles and E.J. Yarnold (eds.), Cappadocian Writers. Other Greek Writers, Stu-
dia Patristica 37 (Leuven 2001) 20–26, seem to opt for 364/365; see also P. Rousseau, 
Basil of Caesarea, Contra Eunomium: the Main Preoccupations, Prudentia Supplemen-
tary Number (1988) 77–94. For the current state of the discussion, cf. V.H. Drecoll, 
Die Entwicklung der Trinitätslehre des Basilius von Cäsarea. Sein Weg vom Homöu-
sianer zum Neonizäner (Göttingen 1996) 43ff .

103 Hanson 1988, 676–737. See also M.F. Wiles, Eunomius: Hair-Splitting Dialec-
tian or Defender of the Accessibility of Salvation, in R. Williams (ed.), Th e Making of 
Orthodoxy. Essays in Honour of Henry Chadwick (Cambridge 1989) 157–73. 

104 Mentioned by Socrates, HE 4.7.7.
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θεολογίa into τεχνολογία105—given that τέχνη smacked at least faintly 
of magical practice.106

But there was something that the heretical texts and books on magic 
had in common, namely the format, the codex. In my view this is the 
crux of Eutropius’ law. Codices and their evil nature are mentioned 
twice: the fi rst occasion, codices . . . scelerum omnium doctrinam ac 
materiam continentes, represents them as the medium of wicked doc-
trines; the second, a sort of expolitio, specifi es their criminal content: 
noxiorum codicum et malefi cii crimine conscribtorum (retentatorem). 
Th e fi rst part of this expression is identical to one used by Ammianus 
to refer to books of magic.107 Eutropius’ draft ers expanded the phrase, 
which was evidently current in the sense ‘grimoire’, by adding the idea 
of criminal intent: et malefi cii crimine conscriptorum, which means lit-
erally “composed by the crime of magic”, i.e. whose very composition 
is itself punishable under the laws against malefi cium.108

In the fourth century, the term codex meant a book consisting of a 
set of papyrus (codex chartaceus) or parchment (codex membraneus) 
leaves folded down the centre and gathered into quaternions or quin-
ternions, sewn along the spine and protected by wooden endpieces, 
sometimes covered in leather.109 Th e format made it not only easy to 

105 Th is formula was used by Th eodoretus of Cyrus c. 453 to summarise Eunomius’ 
theology in the appreciation of his contemporaries: Th eod. Cyr., Haereticarum fabula-
rum compendium 4.3. Basil of Caesarea, Ep. 90, divided the activities of the Christian 
community into θεολογεῖν and τεχνολογεῖν, attributing the latter to heretics. But it 
was Gregory of Nyssa who most contributed to dubbing his theology a τεχνολογία 
(Contra Eunom. 1.155; 1.282; 3.1.9; 3.5.6; 3.10.50). See E. Vandenbusschen, La part de 
la dialectique dans la théologie d’Eunomius le technologue, RHE 40 (1944–45) 47–72; 
Lim 1995, 109–48. 

106 See Vaggione 1987, 93 n. 102. According to Gregory of Nazianzus, Or. 18.18 (PG 
35 col. 1005), heretics ensnared their followers by means of documents which were 
passed round in secret. 

107 Amm. 28.1.26: codicem noxiarum artium . . . descripsisse (the case of Lollianus, 
c. 368).

108 I considered the possibility that conscribtorum might be a noun referring to 
other types of texts such as libelli or chartae, but that would complicate the interpreta-
tion and put strain on the syntax. It is clearly an adjectival past-participle parallel to 
(or glossing) noxiorum.

109 Th is is the defi nition given by J. Van Haelst, Les origines du codex, in 
A. Blan chard (ed.), Les débuts du codex (Turnhout 1989) 13–35. For a drawing of the 
gathering- and binding-process, see G. Cavallo, s.v. Codex, DNP 3 (1997) 50–3, fi gs. 
1–2. See also C.H. Roberts and T.C. Skeat, Th e Birth of the Codex (London 1983); 
A. Guzmán, Codex, in Estudios de Derecho Romano en honor de Alvaro d’Ors (Pam-
plona 1987) 2: 591–635; A.K. Bowman, Th e Vindolanda Writing Tablets and the 
Development of the Roman Book Form, ZPE 18 (1975) 237–52.
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read—only one hand was needed—but also to write on both sides of a 
leaf, so that copying, transportation and distribution all became easier. 
With regard both to manufacture and ease of storage in private librar-
ies, it had all the advantages of the modern book over against the roll 
(volumen). Moreover, because the materials involved were expensive, 
parchment codices at any rate were valuable objects, indeed luxury 
items. Th is is borne out by the anecdote of John Chrysostom with 
which I began this paper; and confi rmed by Jerome.110 Since the sec-
ond century, the codex had been the Christians’ medium of choice for 
their sacred writings,111 accompanying them on their journeys, and 
used not merely for reading but also as talismans. Th e codices referred 
to in Eutropius’ law were in fact magical in two senses, with respect 
to their (heretical) content but also as (talismanic) objects. Th is is why 
they were condemned to the fl ames, the idea being that in destroying 
the objects the fi re should purge the stain of heretical pollution.

3. Th e Pauline Sententiae as a model

Th e law’s focus on the Eunomian codices was quite deliberate: it was 
calculated to cause fear. Roman legislation, as well as being casuistic, 
had always had recourse to legal precedent (Humfress 2000). I believe 
that the inspiration behind this law was just such a precedent, namely 
the penal regulations in the Pauline Sententiae against the possession 
of libri magicae artis. Th is work consists of commentaries ascribed to 
the jurisconsult Iulius Paulus, an eminent contemporary of Ulpian. 
Th e text edited and reconstructed by Krüger112 from various sources is 
not an original or genuine work by Paulus, but was compiled anony-
mously in the late IIIp.113 Th ere is nevertheless no reason to doubt that 

110 Book-binding was an ancient skill: Jerome, Ep. 18.22 refers to luxury bindings 
of liturgical books. On ancient end-pieces, see J.M. Robinson, Th e Facsimile Edition 
of the Nag Hammadi Codices (Leyden 1984) 71–86. 

111 T.C. Skeat, Th e Origin of the Christian Codex, ZPE 102 (1994) 263–68.
112 P. Krüger in idem et al. (eds.), Collectio librorum iuris anteiustiniani in usum 

scholarum (Berlin 18781, 18842, 18903, 18994 etc.) 2: 13–161; the most accessible text 
is however that of J. Baviera in FIRA2 3: 319–417; on the Sententiae as we have them, 
see Liebs 1993, 121–210; idem, 1995; idem, Die pseudopaulinischen Sentenzen. Ver-
such einer neuen Palingenesie, Ausführung, ZRG 113 (1996) 112–241, suggesting an 
alternative reconstruction.

113 See Liebs 1993, 29–43; 1995; Rives 2003, 331 n. 52, advises caution over Liebs’ 
thesis that the author was an African.
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the basic content is authentically Pauline.114 Th e importance of section 
5.23 (ad legem Corneliam de sicariis et venefi cis) to the issue of Roman 
legal procedure in relation to magic has long been recognised.115 Th e 
compiler fi rst lists the practices that constitute the crime, with their 
matching penalties: preparation of potions or philtres for abortion or 
amatory purposes (§14); performing sacra impia nocturnave ut quem 
obcantarent defi gerent obligarent, “with the intention of casting a spell 
on someone, or cursing or ‘catching’ him” (§15); human sacrifi ce (for 
divinatory purposes or) to conjure a deity with the blood (exve eius 
sanguine litaverint)116 or the pollution thereby of a holy place (§16).117 
§17 distinguishes for penal purposes between accomplices and prin-
cipals: magicae artis conscii are to suff er summum supplicium in the 
amphitheatre (bestiis obici) or by crucifi xion; principals (ipsi . . . magi) 
are to be burnt alive (vivi exuruntur).

Th e most important regulation for our purposes is §18, which 
extends the crime of magic beyond practice to mere knowledge:

Let no one be permitted to have magic books; those who are discov-
ered in possession of books of this kind shall have their properties con-
fi scated, the books shall be burnt in public, and the off enders shall be 
deported to an island; if they are humiliores, they shall suff er the death 
penalty.118

Th ere follows a brief phrase: Non tantum huius artis professio, sed 
etiam scientia prohibita est, “not only the practice but also knowl-
edge of the magic arts are forbidden”. Paul Krüger took this to be 
a comment, and placed it in square brackets, but it has a parallel in 

114 Fögen 1993, 75 argues however that the text’s interest in intentions and beliefs, 
together with Constantine’s express approval of it (see below), strongly indicates that 
it is not simply a compilation of genuinely Pauline interpretations but breathes the 
spirit of late-Roman law-giving.

115 So rightly Rives 2003, 328; cf. E. Levy, Paulus und der Sentenzenverfasser, SZ 50 
(1930) 272–294 (= Gesammelte Schrift en 1 [Cologne 1963] 99–114); Liebs 1993. Oddly 
enough Dickie 2001 fails even to mention it.

116 Litare properly means to obtain favourable omens from a sacrifi ce, but came 
to mean ‘propitiate’ or ‘conjure’ a deity esp. of the underworld, e.g. Lucan, BC 7.171; 
[Seneca], Herc. Oet. 757, 981.

117 A fi nal clause (§19) stipulates that if a patient dies as a result of the administra-
tion of a medicinal drug intended to cure him, the person responsible is to be pun-
ished with exile (honestior) or death (humilior). 

118 Sent. 5.23.18: Libros magicae artis apud neminem habere licet: et penes quos-
cumque reperti sint, bonis ademptis, ambustis his publice, in insulam deportantur, 
humiliores capiti puniuntur. Non tantum huius artis professio, sed etiam scientia pro-
hibita est.
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the citation from Ulpian’s lib. VII de offi  cio procos. on astrologers and 
fortune-tellers preserved in Mos. et Rom. legum Coll. 15.2.2,119 as well 
as in Paul’s own opinions with regard to divination,120 which argues 
for its authenticity.

Two arguments support the theory that the Pauline Sententiae 
formed the basis of the fi nal provisions of the law of 398 against the 
Eunomians: the thematic, semantic and penal similarities between the 
two texts; and the status of the Pauline Sententiae in the fourth cen-
tury. On the fi rst point, the parallelism between libri magicae artis 
(Sent. 5.23.18) and noxii codices et malefi cii crimine conscripti (CTh . 
16.5.34) is clear.121 Similar language is employed for searching for the 
illicit texts: in Sent. 5.23.18 we fi nd reperti sint, meaning “discovered 
aft er careful search”; its equivalent in CTh . 16.5.34 is the phrase summa 
sagacitate mox quaeri ac prodi. Th e expressions ambustis his publice 
(Sent. 5.23.18) and sub aspectibus iudicantum incendio mox cremandos 
(CTh . 16.5.34) can also be considered as parallel. Moreover both texts 
make a distinction between (mere) knowledge and the praxis of magic: 
non tantum huius artis professio, sed etiam scientia prohibita est (Sent. 

119 Mos. et Rom. Coll. 15.2.2: Sed fuit quaesitum, utrum scientia huiusmodi homi-
num puniatur an exercitio et professio. Ulpian (or rather pseudo-Ulpian) points out 
that earlier writers condemned only professio, i.e actual practice with clients; but “some 
later authors” considered mere profi ciency to be criminal. On this compilation of legal 
opinions, see G. Barone-Adesi, L’età della lex Dei (Naples 1992); F. Lucrezi, Sulla 
data du redazione della Collatio alla luce di due costituzioni costantiniane, AARC 14 
(2003) 599–613.

120 Sent. 5.21.4, where he recommends that not only divination, but also possession 
of handbooks and familiarity with them should be punishable: Non tantum divinatione 
quis, sed ipsa scientia eiusque libris melius fecerit abstinere—a rather mild formulation. 
Fögen again argues that these formulations must date from the early fourth century: 
“Wer auch immer es war, der die einschlägigen Kapitel der Pauli sententiae schrieb, 
er teilte bereits aus vollem Herzen und ohne Zweifel anzumelden die Überzeugungen 
der Kaiser des 4. Jahrhunderts, daß Gesetz und Recht für die Gedanken der Menschen 
Sorge tragen dürfen und müssen” (1993, 78f.).

121 Libri magici are mentioned in connection with mala medicamenta and venena 
already in a passage of Ulpian (Dig. 10.2.4), but otherwise it is quite diff erent, being 
concerned to distinguish accidental poisoning in a medical context from malign magi-
cal substances. By the third century the term liber evidently included the roll as well 
as the codex: Dig. 32.52 pr. (Ulpian, lib. XXIV ad Sabinum): librorum appellatione 
continentur omnia volumina, sive in charta sive in membrana sint sive in quamvis 
alia materia: sed et si in phylira aut in tilia (ut nonnulli confi ciunt) aut in quo alio 
corio; idem erit dicendum. Quod si in codicibus sint membranei vel chartaceis vel etiam 
eboreis ves alterius materiae vel in ceratis codicillis, an debeantur videamus . . .; Sent. 
3.6.87: libris legatis tam chartae uolumina uel membranae et phylirae continentur: 
codices quoque debentur: librorum enim appellatione non uolumina chartarum, sed 
scripturae modus qui certo fi ne concluditur aestimatur.
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5.23.18) against: codices sane eorum scelerum omnium doctrinam ac 
materiam continentes (CTh . 16.5.34), which we can gloss by “codices 
that contain the teaching and practical resources for its application 
(materiam)”. Finally, the penalties are similar, in either case ranging 
from confi scation of property and deportatio to the death penalty. In 
the latter case, the expressions capite puniuntur (Sent. 5.23.18) and 
capite esse plectendum (CTh . 16.5.34) are virtually identical.

As far as the second point is concerned, there two juridical grounds 
to suggest that the Pauline Sententiae could have been used as legal 
precedent for Eutropius’ law. Firstly, Constantine expressly affi  rmed 
the legal validity of the Libri sententiarum. Among other measures 
aimed at regularising procedure in the courts, CTh . 1.4.2, addressed to 
the praetorian prefect Maximus in 327 or 328, confi rms the authority 
previously enjoyed by Paulus’ writings, and specifi cally endorsing the 
use of the Sententiae in the courts. Th e emperor affi  rms that they could 
be invoked in a trial because of their plenissima luce, perfectissima elo-
cutione e iustissima iuris ratione.122 Secondly, the law of Valentinian 
III (CTh . 1.4.3 [426]),123 which Gustav Hugo called the “law of cita-
tions”,124 not only states that the scripta uniuersa of the fi ve iurispru-
dentes, Papinian, Paul, Gaius, Ulpian and Modestinus may be cited 
as sources of law during the recitatio and that their opinions, insofar 
as they might resolve the issue, are binding on the judge, but specifi -
cally emphasises (against repeatedly expressed doubts) the validity of 
the Pauline Sententiae at trial: Pauli quoque sententias semper valere 
praecipimus.125 Both passages indicate that the Pauline Sententiae were 
accepted as authoritative in 398, and must have been available in the 
archives of the administration for use by legal draft smen. A fortiori, 

122 CTh . 1.4.2 (327 sept. 27): Uniuersa, quae scriptura Pauli continentur, recepta 
auctoritate fi rmanda sunt et omni veneratione celebranda. Ideoque sententiarum libros 
plenissima luce et perfectissima elocutione et iustissima iuris ratione succinctos in iudi-
ciis prolatos ualere minime dubitatur; cf. Fögen 1993, 75; De Robertis 1998; Fernández 
Cano 2000, 140ff .

123 What is preserved in CTh . 1.4.3 (426 nov. 7) is a fragment of a larger constitutio; 
see the reconstruction by G. Bassanelli Sommariva, La lege di Valentiniano III del 7 de 
novembre de 426, Labeo 29 (1983) 280–88. Th is measure regulated the use that was to 
be made in court of the ‘citations’ of jurists; in other words, who could be cited and 
how much weight the citations carried.

124 G. Hugo, Historia del derecho Romano. Tr. from French by D.M. Casado Tello 
(Madrid 1850) 435 [orig. ed. Ius civile anteiustinianum (Berlin 1815)].

125 See M. Massei, La citazione della giurisprudenza classica nella legislazione impe-
riale, in G.G. Archi, Scritti di diritto romano in onore di Contardo Ferrini (Milan 1946) 
403–425; De Robertis 1998; Fernández Cano 2000, 100ff .
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they must have been available for use as models for the draft ing of 
CTh . 16.5.34.

Determined to frighten the Eunomians and break up their organisa-
tion, Eutropius thus threatened to condemn them for sorcery. To this 
end, inspired by Paul’s comment with regard to libri magicae artis, 
he put their heretical writings on a par with magical books. As I have 
noted, this was not the fi rst time that heretics had been accused of 
malefi cium (cf. Priscillian), or the fi rst time that heretical books were 
to be burnt.126 But (heretical) theological writings are actually equated 
with, or identifi ed as, magical texts for the fi rst time in CTh . 16.5.34.

Th e fact that the law was to be formally published—publicly exhib-
ited so that everyone was aware of it (sollemniter)—which is quite 
uncommon, at least in the case of Th eodosius’ constitutiones, strength-
ens the argument that it was primarily intended to intimidate.127 Th is 
impression is strengthened when we consider the evidence for its actual 
implementation. Some eff ort does seem to have been made to destroy 
Eunomius’ writings: none of them now survives, and we know them 
only through the rebuttal of them by his opponents. However, this is 
hardly likely to mean that no copies survived. In other cases in which 
a similar measure was taken—for example, the burning of Porphyry’s 
Adversus christianos writings ordered by Constantine (Socrates, HE 
1.9.30) or, further back in time, the order to destroy the works of Ti. 
Labienus in 12 CE (Dio 56.27.1) or Cremutius Cordus’ History in the 
reign of Tiberius—the orders were not strictly obeyed and thus their 
works survived: as Tacitus commented, the sentence itself stimulated 
clandestine circulation.128 In the case of Porphyry, too, the order was 
disobeyed, as is shown by the constitutio of Th eodosius II, as late as 

126 I have already mentioned the case of Paulinus of Adana (n. 94). Book-burning 
had a long tradition at Rome: Augustus, Tiberius, Septimius Severus, Diocletian and 
Constantine himself had all consigned books to the pyre, as symbolic substitutes for 
their authors: F.H. Cramer, Book-burning and Censorship in Ancient Rome: a Chap-
ter from the History of Freedom of Speech, Journal of the History of Ideas 6 (1945) 
157–96.

127 CTh . 16.5.34: post publicatam sollemniter iussionem. On the publication of laws 
see J.F. Matthews, Laying down the Law. A Study of the Th eodosian Code (Oxford 
2000) 185–99; idem, Eternity in Perishable Materials: Law-Making and Literate Com-
munication in the Roman Empire, in T.W. Hillard, R.A. Kearsley, C.E.V. Nixon, and 
A.M. Nobbs (eds.), Ancient History in a Modern University (Grand Rapids, MI 1998) 
2: 253–65. 

128 Tacitus, Ann. 4.35.5: (Cremutius Cordus) Egressus dein senatu, uitam abstinentia 
fi niuit. Libros per aediles cremandos censuere patres; sed manserunt, occultati et editi. 
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448, which repeats the order to burn these writings, and threatens the 
same fate to anyone who hides them.129 On the other hand, there is 
no evidence that anybody was ever accused of sorcery for possess-
ing Eunomian codices. Furthermore, the appearance of further anti-
Eunomian laws with similar content, of which we know seven up to 
the year 428,130 not one of which mentions sorcery, suggests that they 
kept up their organisation, their activities and their social infl uence. In 
fact, the law of 423 prohibiting Eunomians once again from serving in 
the imperial militia actually omits the cohortalini, the members of the 
imperial guard (CTh . 16.5.61).

In the broader perspective of the legal persecution of heresy, CTh . 
16.5.34 represents the fi rst explicit association between magic and her-
esy in a piece of legislation, but by no means the last.131 Eutropius’ law 
was evidently the precedent used in the law issued by Honorius in 409 
against the mathematici. Here, astrologers, whose activity, as I have 
pointed out, was considered virtually identical to sorcery, were repre-
sented as having fallen away from catholica religio—which of course 
was an error—and their codices were to be burnt in front of the assem-
bled bishops.132 Th e close collaboration between civil and ecclesiastical 
law is revealed by the fact that, whereas in Eutropius’ law heretical 
writings are to be burnt before the judges, here  astrologers’ codices 

129 CI 1.1.3: Imp. Th eodosius et Valentinianus AA. Hormisdae pp. Sancimus, ut 
quaecumque Porphyrius insania sua compulsus siue alius quilibet contra religiosum 
Christianorum cultum conscripserit, apud quemcumque inuenta fuerint, igni tradantur. 
Omnia enim scripta, quae deum ad iracundiam prouocant animasque off endunt, ne ad 
auditum quidem hominum uenire uolumus… See the full text of the law in P.R. Cole-
man-Norton, Roman State and Christian Church. A Collection of Legal Documents to 
AD 535 (London 1966) 2: 741–44. 

130 CTh . 16.5.36 (399 iul. 6); CTh . 16.5.49 (410 mart. 1); CTh . 16.5.58 (415 nov. 6); 
CTh . 16.5.60 (423 iun. 8); CTh . 16.5.61 (423 aug. 8); CTh . 16.5.65 (428 mai. 30); CTh . 
16.6.7 (413 mart. 29). Vaggione 2000, 361 states that in subsequent decades the Euno-
mians experienced a certain amount of prosperity.

131 Th e legal category of Manichaean heretic had not yet been established at the 
time of Diocletian’s rescript against the Manichaeans in ?302, cf. Brown 1969, 97f. = 
1972, 106f. (who dates it to 297) and n.98 above.

132 CTh . 9.16.12 (409 mai. 15): De malefi cis et mathematicis et ceteris similibus: Imp. 
Honor(ius) et Th eod(osius) AA. Caeciliano p(raefecto) p(raetorio). Mathematicos nisi 
parati sint codicibus erroris proprii sub oculis episcoporum incendio concrematis catho-
licae religionis cultui fi dem tradere numquam ad errorem praeteritum redituri, non 
solum urbe Roma, sed etiam omnibus ciuitatibus pelli decernimus. Quod si hoc non 
fecerint et contra clementiae nostrae salubre constitutum in ciuitatibus fuerint dep-
rehensi uel secreta erroris sui et professionis insinuauerint, deportationis poenam exci-
piant. Valens had defi ned mathematici tractatus as an error, clearly using the word in 
the theological sense (CTh . 9.16.8, 370 or 373 dec. 12); see Desanti 1990, 269ff .
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are to be burnt in the presence of the bishops.133 Finally, another law, 
included under the heading de haereticis and dating to 425, lists Man-
ichaeans, heretics, schismatics and astrologers together as enemies of 
the Catholics.134

By putting magic on par with heresy, the legislators in a sense com-
pleted what had been begun by the heresiologists. Ever since the time 
of Justin Martyr and Irenaeus in the third quarter of the second cen-
tury, heresy was considered to have begun with Simon, the Samarian 
magus who, according to the Acts of the Apostles, had tried to buy the 
gift  of the Holy Spirit (Acts 8. 9–25).135 In the Christian reconstruc-
tion of the genealogy of error, Simon was the original from whom all 
heretics descended; conversely, the genealogy of orthodox truth goes 
back to Peter through apostolic succession.136

All these themes, Simon Magus as the father of heresy, the iden-
tifi cation of magic with heresy, the burning of heretical writings and 
magical codices, as well as the search for legal precedent, recur in a law 
decreed by Th eodosius II in 435, which forms the fi nal constitutio of 
the chapter de haereticis. Th e aim of this measure was to stigmatise the 
followers of Nestorius, who had been archbishop of Constantinople 
until his removal at the Council of Ephesus in 431, in one of the fre-
quent changes of direction that were typical of the Arian dispute.137 It 

133 Desanti 1995, 687–96; cf. E. Volterra, Appunti intorno all’intervento del vescovo 
nei processi contro gli eretici, BIDR 1 (1934) 450–461. 

134 CTh . 16.5.62: Imp. Th eodosius, a. et Valentinianus Caesaris ad Faustum prae-
fectum Urbi. Manichaeos haereticos schismaticos sive mathematicos omnemque sec-
tam catholicis inimicam ab ipso aspectu urbis Romae exterminari praecipimus, ut nec 
praesentiae criminosorum contagione foedetur. Circa hos autem maxime exercenda 
commonitio est, qui pravis suasionibus a venerabilis papae sese communione suspen-
dunt, quorum schismate plebs etiam reliqua vitiatur. His conventione praemissa viginti 
dierum condonavimus indutias, intra quos nisi adcommunionis redierint unitatem, 
expulsi usque ad centesimum lapidem solitudine quam eligunt macerentur. Dat. XVI 
kal. aug. Aquileiae Th eodosio a. XI et Valentiniano caes. conss. (425 iul. 17 [aug. 6]).

135 S. Haar, Simon Magus: Th e First Gnostic? Beiheft e zur Zeitschrift  für die neutes-
tamentliche Wissenschaft  119 (Berlin 2003) 71–117.

136 See H. Inglebert, L’histoire des hérésies chez les hérésiologues, in B. Pouderon 
and Y.M. Duval, L’historiographie de l’église des premiers siècles (Paris 2001) 105–25; 
cf. Humfress 2000, 141. 

137 CTh . 16.5.66: Idem AA. Leontio praefecto Urbi. Damnato portentuosae supersti-
tionis auctore Nestorio nota congrui nominis eius inuratur gregalibus, ne christianorum 
appellatione abutantur: sed quemadmodum arriani lege divae memoriae Constantini 
ob similitudinem impietatis porfyriani a Porfyrio nuncupantur, sic ubique participes 
nefariae sectae Nestorii simoniani vocentur, ut, cuius scelus sunt in deserendo deo imi-
tati, eius vocabulum iure videantur esse sortiti. Nec vero impios libros nefandi et sacri-
legi Nestorii adversus venerabilem orthodoxorum sectam decretaque sanctissimi coetus 
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decreed that Nestorians were to be called Simonians for having cop-
ied Simon’s crime by deserting God (equation of magic and heresy), 
ordered a thorough search for Nestorius’ writings and directed them 
to be burned in public (heretical writings treated like formularies). Th e 
precedent invoked is the Constantinian rescript ordering the Arians 
to call themselves Porphyrians, aft er Porphyry, whose anti-Christian 
writings he had condemned to the pyre. Th e same ruling ordered the 
writings of Arius to be collected and burned, and decreed the death 
penalty for anyone who was found in possession of them (Socrates, HE 
1.9.30). Th eodosius II’s measure is an example of the authority by this 
time of the myth of Constantine as founder of the Christian Empire.138 
Finally, malefi cium and heretical codices also featured prominently in 
Consentius’ Ep. 11 to Augustine in 418–9.139

4. Conclusion

CTh . 16.5.34 presents the fi rst explicit association in a legal text 
between magic and heresy. Th e historical and legal contexts of the law, 
its ineff ectual enforcement and its infl uence on subsequent legislation 
argue in favour of three conclusions: (1) promoted by Eutropius, the 
praepositus sacri cubiculi at the eastern court, the law was the harshest 
of a series of measures aimed at the Eunomians in that, for the fi rst 
time in a constitutio, it aimed at charging possessors of heretical books 
with malefi cium; (2) the law was conceived as a means of intimidating 
the Eunomians once their infi ltration of the corridors of power came 
to be perceived as a political threat, aft er other measures had been 
unsuccessfully tried against them; (3) in drawing up the text of the 
law, particularly its fi nal penal clause, the scrinia of Arcadius availed 

antistitum Ephesi habiti scriptos habere aut legere aut describere quisquam audeat: 
quos diligenti studio requiri ac publice conburi decernimus. Ita ut nemo in religionis 
disputatione alio quam supra dicto nomine faciat mentionem aut quibusdam eorum 
habendi concilii gratia in aedibus aut villa aut suburbano suo aut alio quolibet loco 
conventiculum clam aut aperte praebeat, quos omni conventus celebrandi licentia pri-
vari statuimus, scientibus universis violatorem huius legis publicatione bonorum esse 
coercendum. Dat. III non. aug. Constantinopoli d. n. Th eodosio a. XV et qui fuerit 
nuntiatus conss. (435 aug. 3).

138 See n. 123 above. G. Bonamente and F. Fusco (eds.), Costantino il Grande, 
dall’antichità all’umanesimo. 2 vols. (Macerata 1993); S.N.C. Lieu and D. Montserrat 
(eds.), Constantine: History, Historiography, and Legend (New York 1998). 

139 J. Divjak and J.P. Weiss, Consentius, un écrivain espagnol témoin de son temps, 
Mots chiff rés et déchiff rés, Mélanges off erts à Étienne Brunet (Paris 1998) 707–32. 
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themselves of the Pauline Sententiae, particularly the jurist’s comment 
in which he specifi ed the possession of libri magicae artis as being 
grounds for the charge of sorcery (Sent. 5.23.18).
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